From: Nichalos Peters

To: Magerkurth, Christina

Cc: Mailbox, REDD; "Laura George "; "Amerindian People Association"; yafossy@yahoo.com; rcelorio@law.gwu.edy;
Tcareen100@gmail.com

Subject: FW: APA ART Appeal Submission

Date: Wednesday, October 18, 2023 6:25:39 PM

Attachments: APA appeal addendum re threshold regs.pdf

APA Appeal Terms of Reference Redlined.pdf
Letter to ART re Appeal TORs Oct 18.pdf
Annexes ART APPEAL.zip

You don't often get email from nicholasp@apaguyana.com. Learn why this is important

CAUTION: This email originated outside Winrock. Do not click links or open attachments unless you recognize the
sender and know the content is safe.

Dear Christina,
Further to our submission, kindly find attached the Annexes.

Regards,
Nicholas Peters.

From: Nichalos Peters <nicholasp@apaguyana.com>

Sent: Wednesday, 18 October 2023 6:00 pm

To: 'Christina.Magerkurth@winrock.org' <Christina.Magerkurth@winrock.org>

Cc: 'redd@winrock.org' <redd@winrock.org>; 'Laura George ' <laurag@apaguyana.com>
Subject: APA ART Appeal Submission

Dear Christine,
Ms George is currently out on assignment. Kindly find attached the relevant documents sent on her

behalf.

Regards,

Nicholas Peters,

Advocacy and Policy Support Officer,
Amerindian Peoples Association.
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AMERINDIAN PEOPLES ASSOCIATION
200 Charlotte Street, Bourda, Georgetown, Guyana
Tel: (592) 227-0275; Tel: (592) 223-8150

E-mail: apaguy@networksgy.com

18 October 2023

To:
Mary Grady, ART Secretariat
Christina Magerkurth, ART Secretariat

cc:
ART Board
Appeal Committee

Re: Addendum to APA Appeal of ART Decision on Complaint about issuance of credits to Guyana for
2016-2020

Dear ART Secretariat:

The Amerindian Peoples Association (APA) writes to submit this addendum to its submission (Appellant’s
Additional Submission) for the Appeal of the decision taken in response to our complaint submitted on 8
March 2023 (APA Complaint). In accordance with paragraph 21 of the Terms of Reference of the Appeal,
this addendum will address the new Threshold Requirements as articulated in paragraphs 29-31 of the
Terms of Reference.

The APA meets the Threshold Requirements and the Appeal should proceed to a decision on the merits
because (1) the Appeal Submission is limited to issues raised in the APA Complaint and matters within the
mandate of ART TREES; (2) the APA has clearly identified the specific findings in the Memorandum of
Review that are being appealed and has submitted written evidence demonstrating a reasonable
likelihood of a material error in the specific findings identified, which if remedied would have had a
material impact on the recommendations set out in the Memorandum of Review; and (3) the APA has met
the procedural requirements of an ART Appeal.

. The Appeal Submission is limited to issues raised in the APA Complaint and matters within
the mandate of ART TREES.

The first Threshold Requirement (Terms of Reference paragraph 29(1)) limits an Appeal to (a) issues raised
and the record in the Original Complaint, and (b) matters within the mandate of ART TREES.

The Appeal Submission raises four primary issues: (1) ART must ensure that its grievance mechanism
meets international standards;® (2) the Government of Guyana does not fully respect the land rights of
indigenous peoples;? (3) the Government of Guyana did not respect the rights of indigenous peoples to

! Appeal Submission at 2.
2 Appeal Submission at 3.
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FPIC in the process of developing its ART proposal;® and (4) the Government of Guyana has not
demonstrated ownership of ERRs as required in each TREES document.* We note that the Appeal
Submission largely reiterates many of the substantive points made in the APA Complaint because the
Investigation Report made no effort to address these substantive issues.’

Article 2(3)(a) of the Complaint Guidance states that it is out of ART’s scope to consider “Complaints
related to the laws, policies, and regulations of the host country, unless this directly relates to the entity’s
obligation to comply with ART’s standards and procedures.” We note preliminarily that this Complaint
Guidance was published after the APA first submitted its complaint and should not be applied retroactively.
Nonetheless, this does not bar any of the issues raised in the APA Complaint or Appeal Submission. While
some of the issues relate to the laws of Guyana, all such issues relate directly to Guyana’s obligation to
comply with TREES. For example, the question of the statutory authority of the National Toshaos Council
in Guyana is directly related to the Government of Guyana’s obligation to demonstrate ownership or rights
to ERRs.

a. lIssuel

The first issue, regarding the compliance of the ART grievance mechanism with relevant international
standards, is raised in the APA Complaint at page 2 under the heading “Registration of concern about
legitimacy of ART grievance mechanism.” This section is expanded in the Appeal Submission because at
the time the APA Complaint was filed in March 2023, very little information was available about the ART
grievance mechanism (only TREES Article 16). The section addressing this issue in the APA Complaint
references the guidance from the UN Office of the High Commissioner for Human Rights on non-State-
based grievance mechanisms for victims of business-related human rights abuses. This guidance and the
associated UN Guiding Principles form the basis of the discussion in the Appeal Submission of the
legitimacy of ART’s grievance mechanism. This issue was therefore raised in the APA Complaint and
contained in the record thereof.

Finding 4 of the Memorandum of Review states that “A specific comment about the grievance mechanism
does not reflect an understanding of the role of TREES”. It appears to us from correspondence with ART as
well as from this Memorandum of Review that ART has consistently attempted to suggest that
international best practice with regard to non-State-based grievance mechanisms do not apply to it. This
is clearly erroneous and has been consistently used by ART to change the parameters of the complaints
process, undermining the legitimacy and fairness of the process. As the Appeal Submission noted, since
the Memorandum of Review was published and the Complaint dismissed, ART then issued a new
Complaints Guidance. Art. 2(3)(b) of that Guidance considers that it would be out of scope to consider
complaints “on matters previously submitted through the mechanism or addressed as part of a public
comment submission unless new, compelling evidence is provided”. The APA is concerned about how the

3 Appeal Submission at 7.
4 Appeal Submission at 13.
5 Meeting between Laura George and Charlotte Young, 17 April 2023.
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ART grievance mechanism can at all address “substantive complaints regarding the rules, requirements
and content of the standard, TREES and operative documents” if it cannot consider complaints that the
complainant believes were wrongly addressed by the VVB. While the Complaints Guidance does, unlike
TREES Art. 16, provide that the ART complaints mechanism can consider complaints that the VVB made
erroneous decisions regarding a Participant’s compliance with TREES, it then states that the only recourse
would be forwarding that complaint to the VVB for consideration in the next round of validation and
verification or to the VVB’s accreditation body. Taken together, these provisions in the Complaints
Guidance raise concerns about the scope of grievances ART is willing to address.

This issue is within the mandate of ART TREES and indeed concerns ART’s mandate as a whole, as a poorly
designed grievance mechanism undermines the legitimacy of all other aspects of the ART mechanism. This
issue is also within the scope of ART’s complaints process as defined in Article 16 of TREES, which allows
complaints related to the application of ART program requirements, as well as in Article 2 of the Complaint
Guidance. The Guidance provides that “The scope of the ART Complaints Process is to provide a formal
process for addressing grievances related to ART policies and procedures, substantive complaints
regarding the rules, requirements and content of the standard, TREES and operative documents.”® The
ART Complaint Process is an ART procedure. It is also described in Article 16 of TREES and therefore falls
within the ambit of the “content of the standard, TREES and operative documents.” Therefore, the issue
of the compliance of ART’s grievance mechanism with international standards is within the mandate of
ART TREES.

The first issue therefore meets the first Threshold Requirement.
b. Issue2

The second issue, that the Government of Guyana does not fully respect the land rights of indigenous
peoples, is raised throughout the APA Complaint. The Appeal Submission addresses this issue with
reference to TREES Section 12.5.1, Theme 1.2; Section 12.5.2, Themes 2.3 and 2.4; and Section 12.5.3,
Theme 3.3. These sections and themes are raised in the APA Complaint at pages 9-11 and 13-17. The
second issue was therefore raised in the APA Complaint and contained in the record thereof.

The second issue is within the mandate of ART TREES, whose immutable principle number 2 is to “Be
consistent with the United Nations Framework Convention on Climate Change (UNFCCC) Conference of
Parties (COP) decisions including the ... Cancun Safeguards, which establish environmental, social, and
governance principles countries are expected to uphold... in particular to ensure the recognition, respect,
protection and fulfillment of the rights of indigenous peoples and local communities.” The scope of the
ART Complaints Process as defined in Article 16.1 of TREES includes objections to the “application of ART
program requirements” and as defined in Article 2 of the Complaint Guidance includes “substantive
complaints regarding the rules, requirements and content of the standard, TREES and operative

6 Complaint Guidance, Article 2.
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documents.” The second issue concerns the application of the Cancun Safeguard requirements to the
Government of Guyana and compliance with the substantive requirements and content of TREES. This
issue is therefore within the mandate of ART TREES.

The second issue therefore meets the first Threshold Requirement.
c. lIssue3

The third issue, that the Government of Guyana did not respect the rights of indigenous peoples to FPIC
in the process of developing its ART proposal, is likewise raised throughout the APA Complaint. The Appeal
Submission addresses this issue with reference to TREES Section 12.5.1, Theme 1.2; Section 12.5.2,
Themes 2.1 and 2.4; Section 12.5.3, Theme 3.3; and Section 12.5.4, Themes 4.1 and 4.2. These sections
and themes are raised in the APA Complaint at pages 9-12, 15-16, and 17-18. The third issue was therefore
raised in the APA Complaint and contained in the record thereof.

The third issue is within the mandate of ART TREES. As with the second issue, this issue concerns the
second immutable principle of ART. As above, the third issue concerns the application of the Cancun
Safeguard requirements to the Government of Guyana and compliance with the substantive requirements
and content of TREES. This issue is therefore within the mandate of ART TREES.

The third issue therefore meets the first Threshold Requirement.
d. Issue4

The fourth issue, that the Government of Guyana has not demonstrated ownership of ERRs as required in
each TREES document, is raised in the APA Complaint at page 8 under the heading “Section 6. Ownership
rights to emissions reductions and/or removals to be issued by ART.” The fourth issue was therefore raised
in the APA Complaint and contained in the record thereof.

The fourth issue is within the mandate of ART TREES. As above, the fourth issue concerns compliance with
the substantive requirements and content of TREES—in this case, the requirement that TREES credits will
only be issued to States “that have demonstrated clear ownership or rights” to ERRs.” This issue is
therefore within the mandate of ART TREES.

The fourth issue therefore meets the first Threshold Requirement.

1l The APA has clearly identified the specific findings in the Memorandum of Review that are
being appealed and has submitted written evidence demonstrating a reasonable likelihood

7 TREES, Annex A, p. 81.
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of a material error in the specific findings identified, which if remedied would have had a
material impact on the recommendations set out in the Memorandum of Review.

The second Threshold Requirement (Terms of Reference paragraphs 29(2) and 30) states that the
Appellant must clearly identify the specific findings in the Memorandum of Review that are being appealed
and must submit written evidence demonstrating a reasonable likelihood of a material error in the findings
identified. A material error is one that, if remedied, would have had a material impact on the
recommendations set out in the Memorandum of Review.

The portion of the Appeal Submission filed in June clearly identifies the specific findings of the
Memorandum of Review that are being appealed: the first paragraph of the Appeal Submission states that
the APA is appealing findings 5, 6, 8, 9, 10, and 11 of the Memorandum of Review. At the beginning of
each of Sections Il, 1ll, and IV of the portion of the Appeal Submission filed in June, specific reference is
made to each of the relevant findings. Section Il refers to findings 9, 10, and 11. Section Ill refers to findings
5, 6, 8, and 11. Section IV refers to finding 8.

The written evidence submitted by the APA demonstrates a reasonable likelihood (and indeed, much more
than a reasonable likelihood) of a material error in the specific findings identified. The entirety of the
portion of the Appeal Submission filed in June constitutes evidence of the errors in the Memorandum of
Review. In general, the findings of the Memorandum of Review fail to engage with the substantive
allegations of noncompliance with TREES. The Memorandum states that its focus is “on the primary issue
that appears throughout the Comments/Complaint: that the APA concerns were raised, but not heard or
considered during the validation and verification process.”® This was not the primary issue raised in the
Complaint; rather, the primary issue is that the Government of Guyana has not fully complied with the
safeguards in Article 12 of TREES. Of course, if the ART program requirements have been misapplied then
that necessarily means that there was a failure of the validation and verification process. However, this
complaint raises concerns about the substantive application of the TREES standard. TREES Art. 16.1
provides that complaints relating to validation and verification should be raised with the validation and
verification body’s own grievance mechanism. This complaint was brought to ART as an objection to the
misapplication of ART’s program requirements to the Government of Guyana’s (GoG’s) proposal and
associated decision made by ART to issue credits to the GoG. Because of this misunderstanding of the APA
Complaint, the Memorandum of Review made no findings on the Government of Guyana’s compliance
with TREES. The very fact that the substantive allegations of honcompliance with TREES safeguards are
uncontested by any of the findings of the Memorandum of Review (which merely states instead that these
issues had already been considered or addressed) is a material error in the specific findings identified.

Because the Memorandum of Review did not conduct an independent evaluation of the substantive claims
in the APA Complaint, the recommendations of the Memorandum of Review contained no
recommendations for corrective action for noncompliance with TREES. If any one of the complaints raised

8 Memorandum of Review at 1.
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about the GoG’s substantive non-compliance with TREES were found to have been proven, the
Memorandum of Review would have contained a recommendation for prospective corrective action in
accordance with TREES. Therefore, if any one of the substantive complaints of noncompliance with TREES
is found to have been proven, this material error of failing to consider that claim would be one that if
remedied would have a material impact on the recommendations set out in the Memorandum of Review.

In addition, the Appeal Submission demonstrates a reasonable likelihood of material error in each of the
individual findings identified.

Finding 5 states that “specific issues raised related to information access were considered and addressed.”®
The Appeal Submission pointed out that the Memorandum of Review only looked to the validation and
verification report to determine that the VVB “reviewed similar concerns” and concluded that the GoG’s
“outreach efforts” conformed with TREES. However, the APA’s Complaint raised the concern precisely that
the TREES requirements have been misapplied and that the GoG’s outreach efforts, as described by the
VVB, were insufficient to meet the Cancun Safeguard requirements regarding access to information. A
proper consideration of the evidence provided by the APA in its Complaint leading to the conclusion that
the consultation process was inadequate and did not conform to TREES would mean that credits were
issued to Guyana in error.

Finding 6 states that “specific issues regarding shortcomings of the public consultation process ignores
[sic] the record of what was considered.”*° The Appeal Submission again points out that the Memorandum
of Review failed to consider the evidence provided by the APA in its complaint and instead merely cited to
the VVB'’s report without any further analysis. Even in the “record of what was considered” by the VVB,
there is evidence that the GoG failed to comply with international standards for consultation with
indigenous peoples. As above, proper consideration of the evidence provided by the APA in its Complaint
leading to the conclusion that the consultation process was inadequate and did not conform to TREES
would mean that credits were issued to Guyana in error.

Finding 8 states that “specific comments about ownership of credits—titled and untitled—were
addressed.”!! The Appeal Submission points out that the Memorandum of Review dismisses the APA’s
concern about the Government’s lack of respect for indigenous peoples’ land rights first by stating that
TREES does not require carbon rights to be defined in national legislation, and second by referencing the
VVB'’s finding that the NTC had made a decision regarding sale of credits from indigenous peoples’ lands.
Regarding the first point, the Appeal Submission noted that TREES does in fact state that Participants must
explain how carbon rights and/or related property interests are established in national constitutional and
legal frameworks, and that Participants must explain how claims to such rights from indigenous peoples
are addressed and resolved. The Memorandum of Review’s erroneous conclusion regarding the lack of
definition of carbon rights in Guyanese legislation is a material error that leads to further erroneous

® Memorandum of Review at 12.
10 Memorandum of Review at 13.
11 Memorandum of Review at 13.
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conclusions regarding how ownership of credits is defined and/or transferred. The APA pointed out in its
Complaint and Appeal that under Guyanese legislation, namely the Amerindian Act, indigenous peoples
via their village councils hold recognized property rights over their titled lands, and decisions regarding
most matters affecting village lands are taken by village general meetings. The Complaint and Appeal note
as well that by international human rights law as incorporated into the Guyanese Constitution, e.g. Art.
154A, indigenous peoples have rights to make decisions via their representative institutions over all of
their traditional lands, territories, and resources, even if those lands, territories, and resources are not
legally recognized by the government.

In regard to the second point above, the NTC has no authority under national legislation to make any
decisions on behalf of villages over their property rights. Additionally, the NTC is not a traditional or chosen
decision-making institution for indigenous peoples in Guyana and therefore also does not have any
authority by international law to make decisions on behalf of villages over their property rights.

The Memorandum of Review’s failure to consider the above points raised in the Complaint constitute a
material misunderstanding of both TREES and the application of TREES in the context of Guyanese and
international human rights law. A proper consideration of these points leading to the conclusion that the
GoG does not have ownership of ERRs generated in titled and/or untitled land would mean that there was
an error in the amount of credits issued to the GoG, as credits cannot be issued to the GoG for ERRs that
it does not have rights to.

Finding 9 states that “specific comments about control over titled lands are out of scope of ART TREES.”*?
As the Appeal Submission noted, this statement in and of itself is a material error in the Memorandum of
Review. Cancun Safeguard B explicitly requires that the government respect, protect, and fulfill indigenous
peoples’ land tenure rights. This necessarily means that it is required that indigenous peoples have title
which recognizes their ownership of their traditional lands, and that indigenous peoples have control over
those titled lands. The Appeal Submission also points out that the Memorandum of Review makes the
erroneous statement that ART is only concerned with forestry programs and not mining or other activities.
To the extent that mining and other activities take place in forested areas, they necessarily affect the
generation of emissions reductions and therefore fall squarely within the scope of TREES. Notably, TREES
requires that the Participant government respect, protect, and fulfill land tenure rights. It does not
specifically limit that requirement to lands over which there are forestry or REDD+ activities taking place.
Even if it did, as the APA noted in its Complaint and Appeal, the GoG’s proposal covers the entirety of the
national forest area.

The Memorandum of Review’s erroneous summary dismissal of the APA’s complaint in this regard
constitutes a material misunderstanding of TREES and the land use context of Guyana. If this error were
corrected, the Memorandum of Review would necessarily have reached the conclusion that the GoG does

12 Memorandum of Review at 14.
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not meet the Cancun Safeguard requirement regarding indigenous peoples’ land rights and that the credits
were issued to the GoG in error.

Finding 10 states that “specific comments about land titling dispute mechanisms do not understand the
TREES process; and were considered.”!* As the APA noted in its Appeal Submission, the Memorandum of
Review erroneously interprets TREES Cancun Safeguard B requiring respect for, protection of, and
fulfillment of land rights. First, the outcome indicator for Theme 2.4 of Cancun Safeguard B is clear that
there must resolution of land rights grievances. The Memorandum of Review suggests that not all land
disputes need be resolved before verification and validation is concluded; however, TREES suggests that
at a minimum resolution of land grievances must be in process. Moreover, the Memorandum of Review
concludes that a land titling dispute mechanism must exist and be effective but does not then offer any
suggestion that it has found that such a mechanism does in fact exist in Guyana. The reviewer ignores the
evidence provided by the APA that in fact no such mechanism does exist and thus land grievances remain
ongoing. If these errors were corrected, the Memorandum of Review would find that the GoG has not
conformed with Cancun Safeguard B and that the credits were issued incorrectly.

Finding 11 states that “other specific comments are outside of the scope of ART TREES, are factually
incorrect, or will be addressed (per the Secretariat) in the current 2021 verification.”'* As the Appeal
Submission noted, the Memorandum of Review erroneously fails to consider that although “ART does not
specify a required legal framework for land titling,” TREES does require that a participant Government
respect, protect, and fulfill the rights of indigenous peoples, including land tenure rights. Complaints
regarding the effectiveness of land titling programs for indigenous peoples are therefore well within the
scope of ART TREES. Mining and other issues pertaining to titled and customary indigenous lands are also
squarely within the scope of ART TREES for this reason and for the reasons discussed above.

Finding 11 also suggests that international human rights standards for consultation and FPIC are
immaterial because the Government of Guyana does not claim to follow the recommendations of
international human rights bodies with respect to consultation and FPIC, and there is no requirement in
TREES that the Government do so. This is a material misinterpretation of Cancun Safeguard A, Theme 1.2,
which requires consistency with the objectives of relevant international conventions and agreements. The
statements and recommendations of human rights treaty bodies such as CERD and CEDAW, which provide
guidance on the objectives and implementation of treaties ratified by the Government of Guyana, are
relevant to the question of whether the Government of Guyana has complied with this requirement of
TREES. Dismissing them is therefore a material error.

Moreover, it is erroneous for the Memorandum of Review to dismiss concerns related to respect for
indigenous peoples’ rights simply because they were considered by the VVB and will be considered again
during the 2021 verification. The Memorandum of Review itself acknowledges that the monitoring report
submitted by the GoG for the 2016-2020 and 2021-25 crediting periods are substantially the same. In fact,

13 Memorandum of Review at 14.
14 Memorandum of Review at 14.
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nothing has changed in regard to the GoG’s compliance with the Cancun Safeguards in relation to the
respect for and protection of indigenous peoples’ participation and land rights. However, even if the VVB
considers these issues properly during the 2021 verification, that would not affect the 2016-2020 credits.
Therefore, the Memorandum of Review’s failure to consider complaints on the basis that they would be
considered in the 2021 verification constitutes a material error.

1. The APA has met the procedural requirements of an ART Appeal.
For an ART Appeal to meet the Threshold Requirements, submissions for the appeal must be provided to

ART at REDD@winrock.org with the subject line “Appeal submission to ART” within 30 days of receiving
the investigation findings.

The APA sent its submission to ART at REDD@winrock.org on June 16, 2023, 29 days after receiving the
investigation findings on May 18, 2023. Although the subject line of the email was “Appeal of ART decision
on APA’s Complaint” rather than “Appeal submission to ART,” we note that ART promptly acknowledged
receipt of the submission.?® Since neither party was under any misapprehension of the nature or content
of the communication, it would be unreasonable to find that the APA failed an eligibility review on this
basis.

Therefore, APA substantially meets the procedural requirements of an ART Appeal.
Iv. Conclusion

The APA meets all of the Threshold Requirements identified in sections 29-31 of the Appeal TOR. First,
each issue identified in the appeal was raised in the APA Complaint, and each issue is clearly within the
mandate of ART TREES, as they concern ART’s immutable principles and the requirements and content of
TREES, including the Cancun Safeguards. Second, the APA clearly identified the specific findings being
appealed and provided evidence of material errors in these findings. Third, the APA substantially meets
the procedural requirements of an ART Appeal.

The APA attaches in Annexes the sources cited in its Complaint and Appeal. These are not new evidentiary
materials but rather documents already referenced in its Complaint and Appeal. The APA provides such
documents in the form of Annexes for the Committee’s ease of reference.

15 In an email communication from the ART Secretariat to Laura George on June 18, 2023, the Secretariat stated,
“The ART Secretariat acknowledges receipt of the appeals letter.”
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I. The Parties and their Representatives

1.

2.

By signing these Terms of Reference, the Appellant and the Respondent (collectively the
“Parties” or separately each a “Party”) confirm that the above-mentioned representatives of
the Parties are duly authorised to act and express themselves in this Appeal in the name
and for the account of the Party that appointed them, in particular for the execution of these
Terms of Reference. Each may validly exercise his/her power and authority individually or
collectively.

Any addition or change to the registered office of a Party or to a Party’s legal representation
after the date of the execution of these Terms of Reference must be communicated to the
Committee and the ART Secretariat (“Secretariat”) in writing immediately after such addition
or change.

Il. Constitution of the Committee

3.

9.

The Committee shall serve as the decision-making body for the purposes of the Appeal. It
will be constituted as follows:

1. On August 30, 2023, Rosa Celorio was confirmed as Member upon approval by the
Secretariat following proposal by the Appellant pursuant to Article 16.2 of the REDD+
Environmental Excellence Standard (“TREES”) and Article 4.3 of the Guidance on
ART’s Complaints and Appeals Process (“Guidance”).

2. OnJuly 19, 2023, Thomas Green was confirmed as Member upon acknowledgment
by the Secretariat and nomination by Winrock from among Winrock’s Board of
Directors or Senior Management team pursuant to Article 16.2 of TREES and Article
4.3 of the Guidance.

3. OnJuly 17, 2023, Roselyn Fosuah Adjei was confirmed as Member upon
acknowledgment by the Secretariat and nomination by ART from among ART’s
Board of Directors pursuant to Article 16.2 of TREES and Article 4.3 of the Guidance.

4. The above-mentioned Committee members shall consider whether to appoint non-
voting technical and subject-matter experts to the Committee and may appoint such
experts in accordance with Article 4(3) of the Complaint Guidance.

The Parties agree to the appointment of Mary Grady and Christina Magerkurth as the
administrative secretaries for the Committee, referred to as the Secretariat (“Secretariat") in
these Terms of Reference.

By signing these Terms of Reference, each Party confirms that the Committee has been
properly constituted and in accordance with TREES and the Guidance.

Accordingly, the Parties waive any objections to the present composition of the
Committee, without prejudice to the Committee’s right to appoint (additional) non-voting

technical and subject-matter experts to the Committee inrespect-of-matters-known-to-the-

Obligations of Committee

Members and Non-Voting Members, as applicable, shall not act as an advocate for any
Party to the Appeal and shall conduct themselves at all times in a manner that is:





1. Wholly independent;
2. Wholly impartial; and

3. Free of any personal interest or other conflict of interest in respect of any and all
aspects of the Appeal.

10. Members and Non-Voting Members, as applicable, shall be subject to the requirements of
confidentiality set out below and their Confidentiality Undertaking.

11. In the event that a Member or Non-Voting Member, as applicable, breaches a confidentiality
obligation set out in these Terms of Reference, that individual will be subject to removal from
his/her position upon a majority vote of all other Members of the Committee.

IV. Obligations of Secretariat

12. The Secretariat shall be required to support these proceedings in such a way that promotes
and upholds their efficiency, timeliness, impartiality, and confidentiality.

V. Notifications and Communications

13. The Parties and the Committee must send copies of all written correspondence directly to all
other Parties’ representatives, each Member, and the Secretariat simultaneously to the
addresses indicated set out in this Terms of Reference.

14. Communications shall be sent to the Party representatives at the email addresses as set out
in this Terms of Reference on or before any date set by the Committee and by courier only
when required. All signatories shall promptly notify the Secretariat of any change in their
contact information.

15. Documents must be sent to the Secretariat in electronic form only.

16. Subject to any requirements of mandatory law that may be applicable, and unless the
Parties agree otherwise, (1) the Terms of Reference may be signed in counterparts and (2)
such counterparts may be scanned and communicated to the Secretariat by email or any
other means of telecommunication that provides a record of the sending thereof.

VI. Procedure to Date
15. On March 8, 2023, the Appellant delivered its complaint (“Original Complaint”) regarding
the 2016-2020 validation and verification of the Government of Guyana’s REDD+ Program,

in accordance with Article 16.2 of TREES-and-Article-3-1-of the-Guidanece.

16. On April 3, 2023, the Government of Guyana provided its formal response to the Original
Complaint (“Government of Guyana Response”).





17.

18.

19.

20.

On April 24, 2023, the Chair of the National Toshaos Council provided its formal response to
the Original Complaint (“NTC Response”).

On May 11, 2023, Charlotte Young, Winrock International’s General Counsel and Chief Risk
and Compliance Officer, acting as the “Independent Reviewer”, delivered her conclusions
based on a review of the Original Complaint (“Memorandum of Review”).

On May 18, 2023, the Secretariat published the Memorandum of Review along with a
statement (“Statement of Secretariat”) on ART’s public website.

On June 16, 2023, the Appellant delivered its intention to appeal the Memorandum of
Review’s conclusions (the “Appellant’s Submissions”).

VII. Overview of the Appeal Process

21. The Appeal shall proceed in two stages:

1. First, the Committee shall have ninety (90) days from the execution of these Terms

of Reference in-order to consider the Appellant’s Submissions in order to determine
whether the Threshold Requirements (defined below) have been met. If the
Committee determines that, on the basis of the Appellant’s Submissions, the
Threshold Requirements have not been met, then the Appeal shall be dismissed and
the decision of the Committee shall be final and binding. The Committee shall issue
its written decision on the Threshold Requirements (“Threshold Decision”) to the
Secretariat, which shall provide notice of the Threshold Decision to all Parties and
post the Threshold Decision on the ART website. Should the Appellant wish to file
any addenda to the Appellant’'s Submissions (“Appellant’s Additional Submissions”) in
order to address solely the Threshold requirements set out in Sections 29 through
31, inclusive, of these Terms of Reference, it shall do so on or before October 18,
2023.

Second, if the Committee determines that the Threshold Requirements have been
met, the Committee shall issue its Threshold Decision to the Secretariat, which shall
provide notice of the Threshold Decision to all Parties and post the Threshold
Decision on the ART website. The Appeal shall then proceed in accordance with the
following process and timelines:

1. The Respondent may, in its sole discretion, file Responding Submissions, in
response to the Appellant’'s Submissions, on or before the date that is ten
(10) days after the date that the Threshold Decision has been posted on the
ART website. The Responding Submissions shall be strictly confined to the
matters raised in the Appellant’'s Submissions and the mandate of ART
TREES.

2. Inthe event that that Respondent files Responding Submissions, the
Appellant may, in its sole discretion, file Reply Submissions, in response to
the Respondent’s Reply Submissions, on or before the date that is ten (10)
days after the date that the Threshold Decision has been posted on the ART
website. The Appellant’s Reply Submissions shall be strictly confined to the
matters raised in the Respondent’s Responding Submissions and shall not
raise new issues or be repetitive of the Appellant’s Submissions.





3. The Secretariat shall promptly prepare and disseminate to the Parties and the
Members an appeal record (“Appeal Record”) which shall consist of:

0] Original Complaint;

(i) Government of Guyana Response;

(iii) NTC Response;

(iv) Memorandum of Review;

(V) Statement of Secretariat;

(vi) The Appellant’s Submissions;

(viiy  The Appellant’'s Additional Submissions

(viii)  The Respondent’s Responding Submissions, if any; and

(ix) If the Respondent has filed Responding Submissions, the
Appellant’s Reply Submissions, if any.

4. The Committee consider the Appeal Record and render its Decision on the
Appeal (the “Decision”) in accordance with these Terms of Reference, based
exclusively-en-the-writtenrecord-before-iton the Appeal Record and any other
information that the Committee deems relevant within the mandate of ART
TREES on or before the date that is ninety (90) days after the date that the
Threshold Decision has been posted on the ART website. The Decision shall
be final and binding, with the effect of any such Decision being implemented
on a prospective and not a retroactive basis.

VIIl. General Conduct of the Committee

22.

23.

24.

25.

26.

27.

28.

The Appeal shall be conducted by the Committee in accordance with the due process
mandated by the Article 16.2 of TREES and the Guidance including: applicable notice of
timelines and proceedings, the opportunity to provide written submissions in accordance
with Section IX, and a written decision of the Committee based exclusively-ontherecord-
before-it-on the Appeal Record and any other information that the Committee deems
relevant and matters within the mandate of ART TREES.

Any additional procedural matter may be determined by the Committee by way of procedural
orders after consultation with the Parties.

Subiject to Section 23, any question of admissibility or what is beyond the scope of the ART
TREES mandate shall be decided by the Committee.

The Committee shall deliberate the matters properly before it in strict confidence and
attempt to arrive at all decisions by consensus. Where consensus is not achievable, the
decisions of the Committee shall be made by a simple majority of its voting Members.

The Appeal is limited to the issues raised and evidence proffered in the Original Complaint,
as mandated by Article-16.2 of TREES-and Article 4.1 of the Guidance and matters within
the mandate of ART TREES. The Committee shall not consider any new issues, and,
subject to the Appellant’s Submissions addressing the alleged error in the Memorandum of
Review as set out in Paragraph IX.2(ii), the Committee shall not accept any new or
additional evidence.

The Appellant bears the burden to prove that it has met the Threshold Requirements, and if
it has received a positive Threshold Decision, that the Appeal should succeed on its merits.

Each of the Parties shall bear their own costs of the proceeding.





IX. Threshold Eligibility Determination

29. The Committee shall conduct an eligibility review-ir-aceordance-with-Article-16-2-6F FREES-

30.

31.

32.

33.

34.

35.

and-Articles4-1-and-4-2-of the Guidance. In particular, the Committee shall review the
Appellant’s Submissions to determine whether the Appeal meets the following threshold
requirements (collectively, the “Threshold Requirements”):

1. The Appeal is limited to (i) the issues raised and the record in the Original Complaint,
and (ii) matters within the mandate of ART TREES;

2. The Appellant has: (i) clearly identified the specific finding(s) in the Memorandum of
Review that is (are) being appealed; and (ii) submitted written evidence
demonstrating a reasonable likelihood of a material error in the specific finding(s)
identified in (i); and

3. The Appellant has met the procedural requirements of an ART Appeal, including
providing the Appellant’'s Submissions within 30 days of receiving the Memorandum
of Review by notice to ART at REDD@winrock.org with the subject line “Appeal
submission to ART”;

The Appellant’'s Submissions and Additional Submissions, if filed, to support the evaluation
of the Threshold Requirements shall include: (i) a statement of the specific finding(s) from
the Memorandum of Review that is (are) being appealed, (ii) written submissions setting
out clear evidence of the Appellant’s asserted error; and (iii) submissions on how the error,
if proven, would have had a material impact on the recommendations set out in the
Memorandum of Review.

The burden of proof and onus is on the Appellant to prove that the Threshold Requirements
have been met.

The Committee shall have ninety (90) days from the date that the Appeal Panel is
constituted through the execution of these Terms of Reference by all relevant entities in
order to consider the Appellant’s Submissions and render its Threshold Decision on whether
the Threshold Requirements have been met.

If the Committee determines that, on the basis of the Appellant’s Submissions, the
Threshold Requirements have not been met, then the Appeal shall be dismissed, and the
decision of the Committee shall be final and binding. The Committee shall issue its written
Threshold Decision to the Secretariat, which shall provide notice and a copy of the
Threshold Decision to all Parties and post the Threshold Decision on the ART website. The
Secretariat shall communicate the Committee’s Threshold Decision to the Appellant and the
Respondent, with notice that the Appeal is dismissed and shall proceed no further.

If the Committee determines that the Threshold Requirements have been met, the
Committee shall issue its Threshold Decision to the Secretariat, which shall provide notice of
the Threshold Decision to all Parties and post the Threshold Decision on the ART website.
The Appeal shall then proceed in accordance with the process and timelines outlined in
Section 21(2) and Part Xl of these Terms of Reference.

The Committee’s determination set out in the Threshold Decision shall be final and binding
on the Parties.
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XI. Determination of Issues on Appeal and Decision

36.

37.

38.

39.

40.

41.

42.

43.

44,

The processes and procedures set out in this Part XI apply only in the event that the
Committee, in its Threshold Decision, determines that the Threshold Requirements have
been met. If the Committee in its Threshold Decision determines that the Threshold
Requirements have been met, then the Appeal shall proceed on its merits and within the
scope of the ART TREES mandate.

The Committee shall then, on the basis of the Appeal Record, determine whether:

1. There was a clear and proven error in the Memorandum of Review reflecting the
decision recommendations of the Independent Reviewer; and

2. The error, if remedied, would have had a material impact on the decision,
recommendations of the Independent Reviewer set out in the Memorandum of
Review.

In making its determinations on the questions outlined in Section 37, the Committee shall
consider each substantive issue raised in the Appellant’s Submissions. A determination that
the Memorandum of Review has not considered a substantive issue raised by the Appellant
or that the Appellant has proven any substantive issue shall be considered a clear and
proven error in the Memorandum of Review that would have had a material impact on the
decision if remedied.

In the event that the Committee finds that the questions outlined in Section 37 are both
answered in the affirmative, then the Appeal shall succeed, and any remedies shall be
limited to the mandate of ART TREES and implemented through the Secretariat on a
prospective, and not a retrospective, basis. The Committee shall issue its Decision to the
Secretariat, which shall provide notice of the Decision to all Parties and post the Decision on
the ART website. The Secretariat shall communicate the Committee’s Decision to the
Appellant and the Respondent, with notice of any prospective actions that will be taken by
the Secretariat in accordance with the Decision.

In the event that the Committee finds that either of the questions outlined in Section 37 are
answered in the negative, then the Appeal shall be fully and finally dismissed. The
Committee shall issue its written Decision to the Secretariat, which shall provide notice and
a copy of the Decision to all Parties and post the Decision on the ART website. The
Secretariat shall communicate the Committee’s Decision to the Appellant and the
Respondent, with notice that the Appeal is fully and finally dismissed.

The Committee shall limit its considerations on the Appeal to the Appeal Record for the
purposes of formulating its final decision and findings on the Appeal addressing the
guestions set out on Section 37 and issuing its Decision on the Appeal.

The burden of proof and onus is on the Appellant to prove that the Appeal should be granted
on its merits and that both questions set out in Section 37 are answered in the affirmative.

The Committee and the Parties agree to make every effort to conduct the Appeal in an
expeditious and cost-effective manner, in accordance with these Terms of Reference.

The Committee shall issue a written report setting out its Decision on or before the date that
is 90 days after the date of the Threshold Decision. In the event the Committee does not
achieve consensus, the Decision will be based on a majority vote of the Members, with any
dissenting views set out as part of the same written document.





45,

46.

47.

The Committee shall have the right to extend the review timeline, as required, with
notice of any such extensions provided to the Parties.

The Decision shall be communicated via email to the Parties and posted on the ART
website, where it will be publicly available.

The Decision is a final and binding disposition of the Appeal with no further right of appeal to
any other body.

XIlll. Language of the Appeal

48.

The language of the proceedings is English.

XIV. Place and Conduct of Appeal

49.

50.

51.

52.

There shall be no defined place of the Appeal as the Committee is encouraged to conduct
its processes electronically with the assistance of the Secretariat. The Committee shall meet
in person, electronically, or through combined in-person and electronic means in order to
deliberate and render its Threshold Decision, and if applicable, Decision. Members and
Non-Voting Members may participate in a meeting by means of teleconference or video
conference through which all members at the meeting can speak to, and hear, all other
participants at the meeting.

This Appeal shall be conducted in writing with all Parties proceeding by way of written
submissions, and the Committee issuing its Threshold Decision, and, if applicable, the
Decision, in writing. This shall not limit the ability of the Committee to confidentially discuss
or deliberate the issues before it in accordance with each Member’s enduring Confidentiality
Undertaking or the Secretariat’s ability to administer the Appeal.

The Secretariat in its supporting capacity shall be entitled to attend the Committee’s
meetings, with the consent of all voting members of the Committee.

Meetings of the Committee shall be in-camera and wholly confidential.

XV. Protection of Personal Data

53.

The Parties and their legal representatives shall put in place and shall ensure that all those
acting on their behalf put in place:

1. appropriate technical and organizational measures to ensure a reasonable level
of security appropriate to the Appeal, taking into account the scope and risk of
the processing, the state of the art, the impact on data subjects, the capabilities
and regulatory requirements of all those involved in the Appeal, the costs of
implementation, and the nature of the information being processed or transferred,
including whether it includes personal data or sensitive business, proprietary or
confidential information; and

2. mechanisms to ensure that they comply with data breach notification procedures.





XVI. Confidentiality

54. The Appeal including all deliberations of the Committee are and shall be strictly confidential,

55.

in accordance with Article 16.2 of TREES.

Members of the Committee shall not discuss the substance of the Appeal, their
deliberations, or any other matter relating to the Appeal other than when the Committee is
meeting to deliberate for the purposes of formulating and rendering the Threshold Decision,
and, if applicable, the Decision.

56. The Parties, the Committee and the Secretariat shall use Confidential Materials (as defined

below) solely for the purpose of this Appeal and for no other purpose. Confidential Materials
are all documents produced, filed or exchanged in the present Appeal, including:

1. all correspondence between or among the Parties, the Committee, the Secretariat

and/or any third parties in relation to the Appeal, before the Threshold Decision, if
the Appeal is rejected for ineligibility, or Decision, if the Appeal is accepted as
having met the Threshold Requirements, has been rendered and communicated
to the Parties;

all documents filed in the Appeal, including the Appeal Record, and all documents
produced (whether by a Party or a third party);

all minutes, records (including recordings and notes), and deliberations of the
Committee, its meetings and conferences; and

information contained in or derived from any such documents.

(“Confidential Materials™)

57. Documents and information shall not be considered Confidential Materials to the extent that

they are:

1. Properly available on ART’s website at https://www.artredd.org/complaints/ as of

September 4, 2023,

2. The Threshold Decision or the Decision, once rendered and communicated to the

Parties;-or

Part of the Appeal Record, once the Threshold Decision, if the Appeal is rejected for
ineligibility, or the Decision, if the Appeal is accepted as having met the Threshold
Requirements, has been rendered and communicated to the Parties; or

Correspondence between or among the Parties, the Committee, the Secretariat,
and/or any third parties in relation to the Appeal, once the Threshold Decision or
Decision, as above, has been rendered and communicated to the Parties.

58. The Parties, the Committee, and the Secretariat shall not disclose or publish any

Confidential Materials unless expressly provided for in these Terms of Reference or agreed
to in writing by the Parties.

59. All individuals participating in or supporting this proceeding shall be required, prior to being

entitled to participate in the proceedings or receive any documents in connection with the
proceedings, to give a written undertaking to keep Confidential Materials confidential and to
comply with these Terms of Reference, such undertakings to be in the form set out in
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60.

61.

62.

Schedule “A” attached to these Terms of Reference.

The Parties, the Committee and the Secretariat shall not disclose Confidential Materials, or
the information contained therein, to any third person, excluding any individual (including
experts, delegates and representatives) necessary for the ordinary conduct of the Appeal.
Any such necessary individual, prior to such disclosure, shall be required to give a written
confidentiality undertaking in accordance with Schedule A and these Terms of Reference.

For greater certainty, unless disclosure is required by law, judicial or arbitral order, or for the
purpose of enforcing a judgment, order, direction, decision or award, or as needed to protect
or to pursue a Party’s legal right, or to enable the Secretariat, a Member or Non-Voting
Member to respond to a challenge, the Parties, the Committee and the Secretariat
undertake to preserve the confidential nature of the Appeal, as set out above.

Any documents, communications or correspondence submitted in the course of these
proceedings may be destroyed unless a Party or a Member requests in writing within a
period fixed by the Secretariat the return of such documents, communications or
correspondence.

XVII. Signature of the Terms of Reference

| agree to be bound by these Terms of Reference:

/Y

Name

For and on behalf of Appellant

Name

For and on behalf of Respondent

Date:

Name

Member

Date:

Name

Member

Date:

Name

Member

Date:

| agree to be bound by these Terms of Reference, as applicable to the Secretariat:

Name






For and on behalf of Secretariat
Date:
| agree to be bound by these Terms of Reference, as applicable to the Secretariat:

Name
For and on behalf of Secretariat

Date:





“Schedule A”
CONFIDENTIALITY UNDERTAKING
TO: The Secretariat and [Parties/other Party]

FROM: Amerindian Peoples Association (and its counsel) and Architecture For REDD+
Transactions (and its counsel), the Members [as applicable].

1. IN CONSIDERATION of being provided with materials in connection with the appeal between
Amerindian Peoples Association and Architecture For REDD+ Transactions (the “Parties”), in
respect of which a presumption of confidentiality applies to all materials defined as Confidential
Materials in the Terms of Reference (“Confidential Materials”), | hereby agree to maintain the
confidentiality of such Confidential Materials. It shall not be copied or disclosed to any other
person who has not signed a Confidentiality Undertaking nor shall the material so obtained be
used by me for any purposes other than in connection with this proceeding.

2. | acknowledge that | am aware of the Terms of Reference that has been agreed to by the
Parties, a copy of which has been attached to this Undertaking as Schedule “A”, and | agree to
be bound by it.

3. I specifically Acknowledge that | am aware of the Terms of Reference’s confidentiality
provisions, which impose an obligation to treat all aspects of these proceedings as confidential,
subject to certain limited and specified exceptions, and | agree to be bound by these
requirements.

4. | will promptly return or otherwise destroy any Confidential Materials received by me to the
Party that provided me with such materials or the information recorded in those materials, at the
conclusion of my involvement in these proceedings.

5. I acknowledge and agree that either of the Parties to this appeal is entitled to relief to restrain
breaches of the Terms of Reference, including breaches of its provisions relating to
confidentiality, to enforce its terms and provisions in addition to any other remedy to which any
Party to this appeal may be entitled at law or in equity.

6. | agree to submit to the jurisdiction of the courts of Arkansas in relation to any dispute arising
in relation to this matter.

SIGNED, SEALED AND DELIVERED before a witness this _18 day of October,

2023.





Laura George

(Print Name)

Nicholas Peters

(Print Witness Name)

(Signature)

(Witness Signature)






AMERINDIAN PEOPLES ASSOCIATION
200 Charlotte Street, Bourda, Georgetown, Guyana
Tel: (592) 227-0275; Tel: (592) 223-8150

E-mail: apaguy@networksgy.com

October 18, 2023

Christina Magerkurth
Managing Director
ART Secretariat

Dear Ms. Magerkurth:

Please find the attached redlined and executed Terms of Reference (TOR) for the appeal and an
addendum to our submissions concerning the Threshold Requirements. We reiterate our commitment to
move forward with the appeal process. However, we are only able to do so under the provisions in the
executed TOR. We welcome ART’s revision of the TOR to reflect that the Threshold Requirements are
new and therefore require more time to enable us to have a chance to properly respond. In the spirit of
good faith and cooperation, we have prioritized our concerns to redline only those we believe are most
essential for a proper consideration of our appeal. We believe that these redlined changes to the TORs
will help to ensure the legitimacy, fairness, and transparency of the appeal process, in line with the
guiding principles described in Article 1 of the Complaint Guidance. We note that these principles largely
mirror the international standards that ART considers “not applicable” to it — Principle 31 of the UN
Guiding Principles for Business and Human Rights as well as the recommendations of the UN Office of
the High Commissioner for Human Rights regarding the effectiveness criteria for non-State-based
grievance mechanisms (that is, grievance mechanisms operated by private entities such as ART).

For your convenience, we list the principal redlines here:

1. The second page now clarifies that the ART Secretariat is representing ART in this appeal, as the
TORs reference the representatives, plural, of both Parties. The signature page now accordingly
also has a signature line for the representative of ART in this appeal.

2. Part |l of the TOR includes provision for the consideration and appointment of non-voting
technical and subject-matter experts to the Committee.

3. Parts Vil and VIl expand the set of information that the Committee may consider in its
deliberations. Contrary to ART’s letter dated 10 October, we hope not to “constrain the
documents that the Appeal Committee will consider”; rather, it is essential that the Appeal
Committee has the freedom to consider all information it considers relevant to the appeal.

4. Part Xl ensures that the Committee considers the substantive issues raised in the APA Complaint
and reiterated in the Appeal Submission, whether or not such issues were addressed in the
Memorandum of Review. This provision is essential because the investigator assigned to draft
the Memorandum of Review considered only procedural issues and stated that substantive
issues would be considered on appeal.

5. Part XIV includes a provision requiring the consent of all voting members of the Committee for
the Secretariat to attend a meeting of the Committee. This is an important safeguard for the
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AMERINDIAN PEOPLES ASSOCIATION
200 Charlotte Street, Bourda, Georgetown, Guyana
Tel: (592) 227-0275; Tel: (592) 223-8150

E-mail: apaguy@networksgy.com

Committee’s impartiality and independence, as the Appeal Secretariat is also the secretariat of
the respondent (and presumably the representative of the respondent).

6. Part XVI provides that correspondence between or among the Parties, the Committee, the
Secretariat, and/or any third parties in relation to the Appeal shall not be considered
Confidential Materials once the Threshold Decision or Decision, as relevant, has been rendered
and communicated to the Parties. This provision enhances the transparency of the grievance
mechanism.

Finally, we wish to note that the APA has full confidence that our selected Appeal Committee member,
who has already been approved by the ART Secretariat, will be in compliance with the Terms of
Reference once executed. It is our understanding that the Communication that Professor Celorio sent to
ART listed questions for the ART Secretariat regarding the TORs. We regret any misunderstanding on
ART’s part that this list of questions was an advocacy submission made in furtherance of our appeal.

We look forward to your execution of these redlined TOR and the consideration of the appeal.

Sincerely,

Ve

Laura George
Amerindian Peoples Association
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Chinese Landing land dispute: UNCERD calls for rights of Indigenous
people to be protected

May 10, 2022
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- Village Council calls for revision of Amerindian Act

The United Nations Committee on the Elimination of Racial Discrimination (UNCERD) has written the Government of Guyana

regarding a longstanding dispute in the Region 1 (Barima-Waini) village of Chinese Landing.

In the missive, seen by this publication, UNCERD Chair Verene Shepherd stressed the need for the rights of Chinese Landing

and the Wapichan Indigenous people to be protected. They urged that no decisions related to the interests of the Indigenous

people be taken without their informed consent.

Back in the 1990s, permission was given by the Guyana Geology and Mines Commission (GGMC) to a miner to operate within

the boundaries of the village titled land. However, the village has been up in arms over this approval, which they said did not

have the consent of the Village Council.

When the GGMC had taken steps to issue a Cease Work Order (CWO) to the miner, however, the case had been taken to the

High Court, which had ruled in his favour. The High Court decision was subsequently overturned by the Court of Appeal.

However, the Caribbean Court of Justice (CCJ) reversed this in 2017.

“It is alleged that the judicial decision has precipitated increased unwanted mining activity in the lands lawfully held by the

Chinese Landing Indigenous community, which would irreparably damage its traditional way of life and its environment. It is

further alleged that the judicial decision has also resulted in an upsurge of a series of incidents of intimidation and assaults

on residents of the community, by miners and members of the Guyanese Police Force,” The UNCERD Chair said.

“The Committee has also received additional information related to mining projects on Marudi Mountain and its impact on

Wapichan Indigenous peoples. The Committee profoundly regrets the State party’s lack of reply to its letters of 17 May and 14

December 2018, regarding this situation.”

Reference was also made by Shepherd to a 2021 agreement with the company Romanex Guyana, Aurous and the Rupununi

Miners Association allowing for the expansion of mining activities at Marudi Mountain. According to Shepherd, this

agreement was made without consulting and seeking the consent of the Wapichan Indigenous peoples.

Among the UNCERD recommendations was for the Government to consider the suspension or revocation of mining

concessions affecting Chinese Landing, until free, prior and informed consent (FPIC) is granted by the Indigenous people.

They also called on the Government to “refrain from approving projects and granting mining permits or concessions within the

lands of Indigenous peoples, whether titled or not, without obtaining the free, prior and informed consent of the affected

Indigenous peoples.

A call was also made for the investigation of any incidents of threat and violence against the residents. They also

recommended amendments to the Amerindian Act of 2006, with the participation of the Indigenous people and reminded of

the need for the Government to reply to the “List of issues” prior to submission of the 15th and 16th periodic reports.

Invthe wake of the UNCERD missive to the Government, which was dated April 29, the Chinese Landing Village Council also
s and called on the Government to rescind

session without consulting us and without
1g that has been happening on our lands
has been destructive and caused numerous environmental, health, and social Issues in our community.”
“These recommendations come just a week after we learned that a different international body, the Inter-American
Commission on Human Rights (IACHR), also issued a decision condemning the Government for failing to respect the rights of
Isseneru Village and the rights of all Indigenous peoples in Guyana,” they also wrote.
According to the Council, these recommendations strengthen the calls Indigenous peoples have been making for revision of
the Amerindian Act to better protect their rights. Additionally, they expressed support for Isseneru village and other
Indigenous communities.
“We call upon the Government to respect these decisions and to act quickly to fulfil its obligations. Specifically, we call for the
cancellation of mining concessions granted without FPIC and for full reparations for all villages that have been faced with the
same rights violations as Isseneru, including our village of Chinese Landing.”
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...says Amerindian Affairs Minister failing to make representation
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heavy mining equipment mining.

Fernandes told this newspaper that Amerindian Affairs Minister Pauline Sukai, is the government
official with responsibility for Amerindian issues and thus laid the escalation of the situation, squarely
at her feet for failing to make representation on behalf of the residents of Chinese Landing.

“She represents the Indigenous People, and so | would have to say that she is responsible,” the
T 1.

) ) o AN ENTIRE COMPANY
Fiv wapanied that for the past seven years or so, the community has continuously highlighted the OF PEOPLE ESCAPED
influx of unauthorized persons into the village, but within the last three years, these movements have FROM GUYANA

intensified.

The People’s Progressive Party
Government is very good at keeping
tabs on Guyanese, monitoring their
every word, weighing their actions.

Yet an entire company of people walked
out of this country as if they owned it.

To date, it is estimated that hundreds of “outsiders” have now moved into the titled space of the
Chinese Landing community, despite provisions within the Amerindian Act, stipulating the exclusive
right of village leaders to determine who gets permission to enter the community.

Troy Resources owed billions
to Guyana, but it flies the coop.

Second Vice President Bharrat Jagdeo
is caught with his pants down.

Minister of Natural resources,
Vickram Bharrat is lost and lifeless.

At present, miners are entering the community with heavy machinery, destroying roads and other
infrastructure. Helicopters and planes are also landing on an airstrip previously built by a local miner,
who is said to have received State permission—minus village consultation—to operate at the
location. “We don’t know who is coming, who is going or what they are bringing,” the Toshao told the
newspaper.

And Guyanese are billions out of pocket.

Isn't it time that those in charge be fired?

Is't it time that some big
ones be jailed in a small cell?

This is more than poor governance.

This is criminally irresponsible leadership.

More than that however, miners threaten “to do bad things to us if we continue to speak about them
being here.”

The Toshao said threats were made to his life with miners sending messages and warning against
complaints.

“What we are seeing is that everything is in the miners’ favour,” Toshao Fernandes lamented. “They
boast about having friends in high places while we the villagers suffer,” the village leader submitted.
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not facilitate village leaders accompanying them to the mining sites.

“They don’t want us to go with them. They say that it would upset the miners and bring about a
problem.”

Toshao Fernandes opined however, that the miners are not supposed to be on the land in the first
place so to refuse the villagers who are facing the issues could be interpreted “badly.”

Outside of this, the Toshao said, what is being touted is for the village to have an agreement with the
miners to gain royalties from their activities. But since the community related its non-interest in
accessing payment, they have more or less been abandoned.

Former People’s National Congress Reform (PNCR) parliamentarian Mervyn Williams, insisted that
the plight of the Chinese Landing villagers is a direct failure of the Amerindian Affairs Minister, to
actively engage villagers to address their concerns.

In an interview with Kaieteur News, Williams said, the issues facing the Chinese Landing residents
commenced around 1995, when former President Cheddi Jagan, gave mining rights to the local
miner without the permission of the Chinese Landing residents.

Today, the miners occupying the lands are claiming to be doing so on behalf of the miner or that they
would have received permission from the Guyana Geology and Mines Commission (GGMC) to mine
the land.

He said the villagers received no assistance from the relevant authorities; they are unaware as to
whether actual permission is given to the outsiders and are thus left to fend for themselves.

“They (government) seem more interested in finding out who complained to the United Nations
rather than helping the villagers,” Williams claimed.

A missive was said to have been sent to the United Nations Committee on the Elimination of Racial
Discrimination (UN CERD) on rights violations and certain recommendations were made. Since that
was done, acts of intimidation intensified, Toshao Fernandes had revealed.

Williams noted however, that the government must correct the wrong that was done in 1995 when
the lands were given out without the community’s permission. He said, the relevant officials must get
to the community and address the problems.

“The least Minister Sukai could have done,” Williams opined, was to take the Chinese Landing
matter to Cabinet and state the urgency of the matter to have it addressed. In the meantime, “people
are afraid for lives, their children can’t go to school, roads and other infrastructure are being
damaged and the gold is being dug up with nothing for the village.”

The government is expected to respond to the UN Committee on the Elimination of Racial
Discrimination on July 15.

Williams said that his information is that the administration is seeking an extension of the time to
respond to the apparent injustices.
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- Direct consultation to begin next year — Min Sukhai s‘.‘g,‘,",‘,"‘fd3?5‘;'&%@#;%%,}':.‘;‘.&

COMMERCIALTIES Crrram

The People’s Progressive Party/Civic government has always sounded its commitment to revising the
Amerindian Act 2006, to ensure the indigenous peoples’ rights are legally protected.

As such, the Ministry of Amerindian Affairs in collaboration with the Ministry of Legal Affairs will be establishing

a committee that will be responsible for consultations before the end of this year.
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Minister of Amerindian Affairs, Pauline Sukhai in Kaburi, Region Seven
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“The government gave us $10 million this year to ensure that the
Moruca, Region One

mechanism is put in place for next year’s direct consultation with
every village, the committee will be set up and the secretariat will
be launched this year,” Minister Sukhai relayed.
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The committee will be responsible for making recommendations and engaging with every single Amerindian
1ity to solicit recommendations that will eventually make up the amended Amerindian Act.

$10 million had already been earmarked by the Amerindian Affairs Ministry in 2022, to establish the committee,
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The Amerindian Affairs Minister added, “We expect that
secretariat of that committee to launch the consultation so that
we will be able to care and meet with each village to hear what is
it, what you want to change in the act, because so far, the act is
one of the modern act in the history of indigenous people across
the world.”
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President Al
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This all ties in with the government’s commitment to have Constitutional Reform as it seeks to modernise the e, 2971 SYymposium

legal architecture in Guyana.
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Land titles, extension for eight Amerindian communities
By Staff Reporter - November 25, 2021

Amerindian Affairs Minister, Pauline Sukhai

THREE Amerindian communities will receive land titles for the first time, while extensions will be

granted to five other communities, including the tourism-driven Lake Capoey, Region Two.

Amerindian Affairs Minister, Pauline Sukhai, made the announcement while providing additional
validation for the extension applications, during a ministerial consultation with village members on

Tuesday.

The minister said the village applied for its extension in 2004 and by 2014 a full investigation was

conducted to ensure all legal matters were covered during that period.

“In those investigations all the agencies and commissions that were required to be part and parcel

of the investigation were in attendance, and at that time everything was in order.

“I know that we have established the Amerindian Land Titling (ALT) Unit once again as we are back
in office, mid of this year they have an approved work programme for eight communities to be titled

— three for the first time and five for extension and Capoey forms part of the extension.”
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A team from the ALT unit visited the
community last October to validate the
investigation report provided earlier.

“From their subsequent report, they explained
that there is no major significant
encumbrance. The position of the village

| remains the same and the area required or
applied for remains the same,” Minister

Sukhai underscored.

A section of the gathering during the meeting

She said the matter will be examined for a

third time before the ministry takes another step.

“Land titling is one of the commitments that we campaigned on. We have in the past, in our previous
tenure in office, significantly moved forward on titling of lands for Amerindians and in this period in

our first term, we intend to address land titling again,” the minister said.

The Dr. Mohamed Irfaan Ali-led Administration has made good on its promise to resuscitate the ALT

project with a proposed 2021 budgetary allocation of $630 million.

Minister Sukhai had said the functioning unit of the project which began in 2013 was disbanded by

her predecessor.

The ALT project allows Amerindians to secure their lands and natural resources with a view towards

sustainable, social and economic development.
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Nothing substantive came of ALT project in five years — Minister
Sukhai

August 15, 2020

— says former administration failed to address key factors hindering the project
DPI, Guyana, Saturday, August 15, 2020

Minister of Amerindian Affairs, Hon. Pauline Sukhai, has reported that nothing substantive has evolved from the
Amerindian Land Titling Project (ALT) under the former APNU+AFC Coalition Administration over the last five
years.

It was discovered that the ALT Board of Directors did not meet for a year, which meant the work programme and
budget allocations were not approved. Additionally, there were only five approvals granted for land demarcation
within that period, which were never realised because of the lack of proper negotiations with the implementing
agencies.

“According to the examination and analysis that resulted from
engaging the unit, we have determined that within the last five
years there has not been movement and realisation of the outputs
of the project,” Minister Sukhai stated in a virtual press briefing
held on Saturday.

The Amerindian Land Titling and Demarcation Project was established in 2013 when the then PPP/C
Government signed a US$11Million document for the implementation of the Land Titling and Demarcation
project.

It seeks to enable Indigenous Peoples to secure their lands and natural resources with a view towards
sustainable social and economic development.

According to Minister Sukhai, when the former APNU+AFC Coalition Administration got into office in 2015, they
dismantled the unit and then took 16 months to reestablish a new unit that was tasked with addressing land

issues.

“They disbanded the functioning unit and took quite a long time to
reinstate a new unit. The capacity of those persons has to be
rebuilt since they were new and were not qualified in the area. “

hat period, the then administration sought three extensions to the project. This, Minister Sukhai
'd, only covered the operational costs, rather than targeted outcomes. She further noted that the reduced
rate of outcomes emanating from the unit over the last five years is “alarming”.

“The extensions were mainly based on approval of expenditures
for the operational costs, not actual work to achieve targets and
results according to the outputs as determined and committed
and contracted within respect to that project... so, we have a unit
that is fully equipped with personnel who have not been engaged
fully and have been receiving their salaries with nothing to do.”

In terms of titling and demarcation of lands, the Minister said that it was discovered that of the five approved
areas for demarcation, only three letters of agreement were signed between the then Ministry of Indigenous
Peoples Affairs and the Guyana Lands and Surveys Commission(GLSC).

To date, she noted these villages have not enjoyed the benefits of being demarcated since the GLSC's estimate
for demarcating and surveying of land raised from 10% to 25% for one activity of demarcation.
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The United Nations Development Programme (UNDP), which is the implementing agency for the project, did not
approve this since it was not within the Budget allocated.

“It was only late last year; the Ministry went ahead and signed the
agreement, and since the signing, the UNDP was not in agreement
with what transpired, and so they withheld financing for those
three demarcations. | was also informed that the GGMC continues
to issue claims and approve permits for lands within the applied
area in Amerindian lands. So, we will have to now ensure that
there is some resolution to this.”

Another factor hindering the project was the fact that the board did not meet in one year. Minister Sukhai has
committed to ensuring the board gets back on track with respect to meeting and moving forward.

= CATEGORIES  Government Ministry of Amerindian Affairs News Bulletin
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Stabrock News

Lethem residents lay out proposal for consultations on
Amerindian Act revision
By Stabroek News On March 6, 2023 @ 2:05 am In Guyana News |

In response to what they say is the welcomed commitment of the government to revising the
Amerindian Act of 2006, residents of Lethem have crafted proposals for the consultation process
which they are hoping will aid reform of the legislation.

“As Indigenous peoples, we have the right and the responsibility to chart the path of our own
development for ourselves and for future generations,” they say in an 11-page document, calling
for two-thirds of the committee representatives for the consultations to be indigenous.

That right and responsibility, the residents say, derives from the right to self-determination,
which is protected in Article 154A of the Constitution through Article 1 of the International
Covenant on Civil and Political Rights and the International Covenant on Economic, Social and
Cultural Rights.

They say that it is important that those overseeing the revision process “share our lived
experience as indigenous peoples and understand how the Amerindian Act falls short in
protecting our rights.”

According to the document, “the Amerindian Act revision process should represent an effort by
our people and for our people. This means, among other things, that the revision process must
be inclusive, participatory, and collective. In addition, it must respect our customary decision
making processes.”

The residents have been keen in pointing out also that the consultation must be, “free from
manipulation, must provide ample time for our communities to understand and participate in the
process, and must ensure that our communities are fully informed at each stage of the process.”

They are calling for training, noting that indigenous communities have expressed that
consultations will be both more efficient and effective if some capacity building is carried out
ahead of formal consultations designed to elicit recommendations to revise the Act.

These capacity building sessions, the proposal suggests, can be carried out by district councils,
indigenous peoples NGOs and CBOs in consultation with village councils, using trained indigenous
facilitators.

Such training should focus on the contents of the Amerindian Act, international law standards
such as the UN Declaration on the Rights of Indigenous Peoples, and recommendations coming
out of previous initiatives to generate community inputs for revision of the Act.
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It is hoped that there will also be a national committee to consider past recommendations -
“which were submitted to the Government multiple times, first in 2019 and again in 2022” - the
document says, before the consultations. This committee should undertake to conduct discourses
in every indigenous community in 2023.

Those recommendations, the proposal says, were prepared following workshops and
consultations convened from 2018-2019 to compile their collective recommendations to revise
the Amerindian Act and thus, they are an important starting point.

The first round of community consultations should aim to gather input on the needed revisions to
the Act, which should be based on community members’ own experiences of current problems
with the Act and how communities can be better served by a revised Act in line with international

standards and customary norms.

According to the proposal seen by this newspaper, the Ministry of Amerindian Affairs (MoAA) is
fully onboard and has indicated its intent to visit every village for consultation meetings.

The Lethem residents said that against this background, and in order to expedite the process of
revision, the government should train a sufficient number of facilitators identified by the
Amerindian villages so that several consultation meetings could take place simultaneously.

They are of the view that consultations should be held at locations determined by each village
council, and in communities’ own languages, with simultaneous translation.

Indigenous language interpreters can be arranged through district councils and indigenous NGOs,
and should be selected by village and district Councils. Interpreters should be paid for their time
by the government through the committee’s budget, the proposal says.

“All consultations should be nonpartisan and free from political interference,” the document adds.

If committee members will not be responsible for facilitating the community consultations, then
facilitators must be selected by indigenous members of the committee, based on nominations by
village and district councils.

The proposals also state that facilitators must understand the decision-making customs of
indigenous peoples, consultation practices, have experience with indigenous issues and, where
possible, have local language and interpretation skills. Facilitators must also have training before
commencing consultations on relevant laws, rights and procedures, including on: the Amerindian
Act of 2006, constitutional rights and obligations, and international human rights standards,
including the Universal Declaration on Rights of Indigenous Peoples.

As it relates to remuneration, the proposal is that facilitators be paid by the government.

The proposal is also being made for communities to have opportunities to make decisions at
multiple stages of the revision process, including recommendations for amendments to the Act,
providing input on the draft of the revised Act, and expressing approval or disapproval of the
draft bill to be introduced in the National Assembly.







The document proposes that "Communities should have the freedom to make decisions in the
manner of their choosing, whether through a village general meeting, smaller meetings, home
visits, or any other method that comports with our customary practices.”

It then further proposes that once the first round of consulta-tions is complete, a national
consultation matrix should be prepared of all recommendations received, and analyzed to identify
where there is broad convergence. It says that equally, the analysis should indicate where there
are conflicting recommendations on specific revisions to the Act coming from the communities
and that these both should be the subject for discussions at the national committee level.

It goes on to note that the consolidated recommendations matrix should be made publicly
available, along with a response from the national committee (together with any responses from
the MoAA and/or Attorney General where applicable) indicating whether the recommendation is
accepted, or if not, why not.

It says where recommendations are not accepted, communities must be given a reasonable
opportunity to challenge this decision during the second consultation period; and that the
consolidated consultation matrix, and any additional recommendations from the national
committee, should form the basis of the drafting of the revised bill.

Against this background, the proposals outline that participation by indigenous representatives
and experts in the drafting of the revised Act is an indispensable part of the process, as it is a
consultative process involving communities giving their free, prior, and informed consent on the
contents of the revised act before it is submitted to Parliament.

Following drafting of the revised Bill, the document says, there must be a process of international
expert review to facilitate a neutral and objective review of the draft, to ensure compliance with
international human rights standards and to suggest possible incorporation of best practice
provisions from indigenous people’s legislation in other countries.

There is also provision for participation in parliamentary hearings in that the national committee
should work with the AG’s office and the Ministry of Parliamentary Affairs and Governance to hold
several public hearings on the revision of the Act, allowing for ample presentation of the primary
reasons for the proposed reforms, to explain their overall benefit to indigenous peoples and the
nation as a whole, and to discuss and explain any sectoral issues of pertinence.

It notes, too, that a process of public testimony at the hearing should be included; and that an
opportunity to respond be given, to the extent that that any further changes to the draft bill are
made by ministers or the AG, the national committee must be given the opportunity to respond.

Finally, in the event of a dispute in the consultation process, the proposal for resolution is that an
independent mediator be selected by the national committee, agreeable to both sides of the
dispute, and all parties should agree to cooperate in the mediation process in good faith.

Article printed from Stabroek News: https://www.stabroeknews.com
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Stabrock News

Mining situation in Chinese Landing continues to
deteriorate — Toshao
By Lakhram Bhagirat On July 7, 2022 @ 2:14 am In Guyana News |

Mervyn Williams Toshao Orin Fernandes

The invasion of the Region One indigenous community of Chinese Landing, by miners, continues
to increase along with threats against the village leaders, according to toshao Orin Fernandes.

Fernandes told Stabroek News that ever since the recommendations of the United Nations
Committee on the Elimination of Racial Discrimination (UN CERD) on rights violations at Chinese
Landing became public, there have been more brazen acts of intimidation. Fernandes said that
he is fearful to speak out since direct threats have been made to his life and the safety of his
family.

"“The [Police] Commander for Region One was in our village lately along with Minister [of Housing
and Water Collin] Croal on an outreach. We explained to them some of the things that we are
facing and so on,” he said.

Chinese Landing, a Carib indigenous community, complained to the UN CERD about a number of
violations under the Amerindian Act of 2006. They had submitted that these violations are being
perpetuated by both the government and miners who were granted permission to operate on
titled, customary and sacred lands within their communities.

The community is contending that the government granted a medium-scale mining concession to
W Vieira in its titled lands without consulting or seeking the consent of the community. Chinese
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Landing had informed UN CERD that there has been an increase in unwanted mining which poses
a risk to its traditional way of life and its environment. It is further alleged that a High Court
dismissal, without a hearing, of a claim filed by the Chinese Landing indigenous community
against the Guyana Geology and Mines Commission and Mr W. Vieira concerning the mining
concession has also resulted in an upsurge of a series of incidents of intimidation and assaults on
residents of the community, by miners and members of the Guyanese Police Force.

The government has been continually accused of breaching the free, prior and informed consent
(FPIC) standard when granting mining concessions in indigenous communities and on customary
lands.

Fernandes, previously, told Stabroek News that they have been receiving more threats from both
the Police and the miners.

“The situation is getting more and more out of hand. We have a lot of things happening and the
residents here are not feeling safe at all. We are hoping that the government can do something
and the meeting with the Minister was a good one but we have not seen anything happening to
help with the situation,” Fernandes said yesterday.

He said that there are just over 450 miners operating in the community which has a population
of just about 310.

Another leader of the village, who wished to remain anonymous, told Stabroek News that the
village is plagued by miners carrying powerful weapons and when villagers attempt to record
them, their devices are destroyed.

“They used to carry big power guns and so on before but now that people talking them man get
more and them just frightening everybody. Them turning the back of the village in a whole

cowboy town and doing what them want to do. We cannot go at the back there because if we go
them does threaten you and beat you up and so. If they see you taking out pictures or videoing

then it is worse for we.

“Now nobody don’t want to say anything because we get more miners than people that live in
the village. The toshao look like he is the main target for them because he been talking to y’all
[Stabroek News] so they doing everything to shut he up. Them man this boasting about the
connections they have and who them does pay every time them wash down and so,” the leader
said.

Stabroek News reported, on June 19, that along with increased threats, the community also saw
more heavy machinery being wheeled in. This newspaper understands, that since that report, at
least 15 additional pieces of heavy-duty machinery were brought in along with more miners....
rescind permits

UN CERD, in identifying areas for the government to take measures on, proposed consideration
be given to suspending or revoking the mining concessions that affect the lands, territories or
resources of the Chinese Landing and the Wapichan indigenous peoples until FPIC is granted by
these indigenous peoples; refraining from approving projects and granting mining permits or







concessions within the lands of indigenous peoples, whether titled or not; ensuring that
Indigenous Peoples have access to effective and prompt judicial and other remedies to seek
protection for their rights; prevent and investigate incidents of threats and violence against
residents of the Chinese Landing indigenous community by miners and by members of the
Guyanese Police Force; incorporating the principle of FPIC in domestic legislation, including by
amending the Amerindian Act of 2006, with indigenous peoples’ participation, and to fully and
adequately guarantee the right to consultation of indigenous peoples; and considering ratifying
ILO Indigenous and Tribal Peoples Convention (No. 169).

Government has until July 15, 2022, to submit a response to UN CERD and according to Minister
of Parliamentary Affairs and Governance Gail Teixeira, it is possible that an extension of the
deadline would be sought.

In a video statement, APNU+AFC member Mervyn Williams said that the only resolution is for the
government to cancel all the mining permits on Chinese Landing titled lands.

"“The indigenous peoples of Chinese Landing have proceeded to the point where they have
engaged the United Nations Committee on the Elimination of Racial Discrimination and instead of
the administration treating with the matter, the administration wants more time from UN CERD
to do what?

“The government should say to UN so we understand what is happening in Chinese Landing and
we have seen the reports in the media. We have sent our people on the ground [and] have seen
what is happening and we are going to fix it by the 31st of July. That is what the government
needs to be saying to us or not give us more time to find out who sent the document to you
[and] what they complained about. Fix the problem that is staring you in the face. The problems
are invasion of the lands owned by the indigenous peoples of Chinese Landing by persons whose
presence in the village they do not approve of,” Williams said.

Williams too has reported that there are heavily armed miners intimidating the residents there.
He added that the government needs to take urgent and immediate steps to fix the problems. He
also called on the international community to take note of the issues faced by the community.

“Chinese Landing today has a population of just under 300 persons and of that number 70
children are in school...People cannot beneficially utilize their land [they] cannot go and enjoy a
game on the ball field because miners have taken over. Miners are allegedly telling the villagers
where they can and cannot go on their own lands,” he added.

Williams called on Minister of Amerindian Affairs Pauline Sukhai to enact the provisions of the
Amerindian Act and protect the village.

Sukhai could not be reached for a comment.

While Williams placed the blame for the Chinese Landing situation at the feet of the People’s
Progressive Party government, he failed to address his party’s failure to respond to UN CERD’s
letters to remedy the situation.







In a letter dated April 29, 2022, addressed to Chargé d’ Affaires of the Guyana mission at the
United Nations Office in Geneva, Kerrlene Wills, Chair of UN CERD, Verene Shepherd, highlighted
it had written to the government twice, on May 17 and December 14, 2018, but received no
response.

On December 14, 2018, the Committee urged the government to consider revoking the draft
Environmental and Social Impact Assessment for the Marudi mining projects; conduct an
environmental and social impact assessment with the full participation of all indigenous peoples
affected by the mining project on Marudi Mountain; and consider the suspension of the mining
project on Marudi Mountain until free, prior and informed consent (FPIC) is granted by the
Wapichan indigenous people following the full and adequate discharge of the duty to consult.

During that time, Williams’ party — APNU+AFC - was in government but did not respond or
acknowledge the letters from UN CERD. Then Minister of Indigenous Peoples Affairs Valerie
Garrido-Lowe told Stabroek News this week that she cannot ever recall seeing the letters from
UN CERD.

Article printed from Stabroek News: https://www.stabroeknews.com

URL to article: https://www.stabroeknews.com/2022/07/07/news/guyana/mining-
situation-in-chinese-landing-continues-to-deteriorate-toshao/
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Stabrock News

‘We have done all we can to assist Chinese Landing’ -
Sukhai

By Lakhram Bhagirat On August 11, 2022 @ 2:15 am In Guyana News |

Minister of Amerindian Affairs Toshao Orin Fernandes in the
Pauline Sukhai (DPI photo) mines last Tuesday

One day after Chair of the National Toshaos Council (NTC) Derrick John said that the community
of Chinese Landing should formally write the council requesting intervention to address the
violation of their rights, Minister of Amerindian Affairs Pauline Sukhai is now saying that nothing

more can be done for the community.

Yesterday, when Stabroek News contacted Sukhai to find out whether her ministry will be taking
any action to bring relief to the situation in Chinese Landing, the Minister said that every
“legitimate” remedy has been exhausted.

“The Ministry have done everything that we could have done to assist them with all domestic
remedies. They chose to go to the court. So there was nothing else that we can do at this point
in time, because it's not going to be correct for us to make a comment anymore.
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The deepest mining pit in the area

“"We took them through the process and up to the agency and the sector that deals with mining.
We represented them to the last where they chose to go to the court. So that’s all I have to say.
Thank you,” the Minister related in a telephone interview.

Further pressed on whether her ministry will at least be visiting to address the economic woes of
the community, the minister responded in the negative. Instead, she told this newspaper to find
out from the “other representatives” what they are doing to assist the community.

“We have done everything in our legitimate mandate to assist them from the time they reported
to us. I arranged a meeting with them and their Council to meet with Minister (Vickram)

Bharrat, further to that they had subsequently had other meetings and they chose to go to court
even without telling us. It caught us by surprise. They have other representatives looking after
their interests, so maybe they will tell you what they’re doing for them. Thank you,” she said
before disconnecting the call.

Subsequent calls went unanswered.

Chinese Landing, a Carib indigenous community, is a remote village along the Barama River in
the Barima-Waini region and it received its land title in 1976 under then Prime Minister Forbes
Burnham. The village received its Certificate of Title on August 10, 2018, for 30.06 square miles
or 19,241 acres of land.
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The issue in the village stems from a 1995 allocation of mining blocks within the community’s
titled lands. The miners currently occupy a section of the village called Tassawini — the gold-rich
area. That area has been allocated to Wayne Vieira, a businessman from Houston, East Bank
Demerara. The village has said that it was done without their free, prior and informed consent.

The Tassawini area was where villagers used to mine and with the allocation of the blocks to a
Georgetown-based businessman, Chinese Landing residents could not have earned a living
anymore. Since its allocation to Vieira, the community has been engaged in a battle with him to
regain control. Guyana’s apex court, the Caribbean Court of Justice, has already ruled that Vieira
cannot be prevented from mining in the area since he legally owns the blocks there. Just last
year, the High Court also dismissed a challenge brought by the community against Vieira. That
judgment is currently being appealed.

The village’s appeal is still lingering before the court and just over a year ago, it approached the
United Nations Committee on the Elimination of Racial Discrimination (UN CERD) and complained
about a number of violations under the Amerindian Act. UN CERD has since written to the
government highlighting several rights violations and urged the government to take immediate
steps to remedy the situation.

The villagers reported that Minister Sukhai visited the community once and that was several
years ago. They said that during an engagement with her at a forum, the minister was wholly
unaware of the development in the village as well.

“She [Sukhai] told me that it is better for the people of Chinese landing to get an agreement
than for the people to live in [tar]paulin camps and I didn’t answer her. A person from APA
[Amerindian Peoples Association] answered her and told her that minister what you are saying
there was then, today go back to Chinese Landing and see what is taking place,” Toshao Orin
Fernandes explained.

...investigation

Last week Stabroek News travelled to the community where it was related that approximately
500 miners are occupying the mining blocks within the community, threatening both the health
and livelihood of the community members. On its visit to the mines, this newspaper observed
that the deepest mining pit is approximately 500 ft deep — which is no longer considered sub-
surface mining.

Fernandes accompanied this newspaper to the pit and he was shocked by the devastation. What
also stood out was the fact that the toshao had to seek permission to visit the mines from the
operators there although it falls within the community. Fernandes explained that it was necessary
since the miners had threatened them with prosecution for trespassing on several occasions.

The road leading to the mines has severely deteriorated and according to the Village Council, the
residents had been maintaining it because neither Vieira nor the government is interested in
doing so.







Also, the environmental impacts of mining at Tassawini are visible. The miners there are using
mercury to extract the gold and it is released into the Tassawini Creek, which flows into the
savannahs and into Huri Creek.

“...the tailing [residue from mercury] runs into our big savannah and spread in to there and then
it run into the Tassawini Creek and then the Tassawini Creek runs straight into Huri Creek. This
Huri Creek is our natural boundary, it runs all the way back to Kariako and then it comes into
Barama. So the tailing whatever you use there it has to run into Huri Creek even if you bar it off
and it break away it runs straight into Huri Creek and into Barama,” Fernandes had said.

Those creeks and the savannah are the fishing grounds for Chinese Landing people as well as
their main water sources. Now they are forced to look at alternatives owing to the pollution from
mining. Fernandes had tested for above-normal levels of mercury in his system and had to
undergo treatment.

Yesterday, Fernandes told Stabroek News that officers from the Guyana Geology and Mines
Commission (GGMC) as well as the Environmental Protection Agency (EPA) are in the community
responding to “a report in the newspaper.”

“They arrived here about 3[pm] this afternoon. They came and stop by me and said that they
come to conduct an investigation on an article in the papers. That is what they came based on to
see the environment, safety, tailing, discharge and some other things in the mines. I said okay
and y'all are welcome,” he said.

Fernandes related that he asked the officers whether the Village Council can accompany them to
the mines, but was told that “they prefer to do it officially[and] them ain’t want the miners to
feel they picking sides and the whole thing about avoiding conflicts and so.”

However, he said that they observed that the officers are being transported by relatives of the
miners.

“They came up with the family for people that working in the mines so I tell them say y’all ain’t
picking sides or whatever but y’all come up with them people boat and them [officers] say them
ain’t know that. But it is them people boat that deh in the mines,” Fernandes observed.

He added “They said that they will go in and do their investigation and when they come back
they will report to us and they talked little more and they left. I told them we have a guest house
and they are welcomed to stay there. They said that they prefer to be somewhere that have Wi-
Fi where they could use so they gone up to Tassawini Landing to where the shops were.”

He said that the team included three officers from the GGMC and two from EPA. They are
expected to go up to the mines today but Fernandes said that the miners have already been
tipped off and are removing illegal machinery.

“The miners started to hide up some of their things since yesterday and today to prepare for the
team,” he lamented.







The community of Chinese Landing remains adamant that the government issued the mining
permits in contravention of the laws and they should be revoked. However, they are also aware
of the government’s refusal to revoke the permits.

For now, the community of Chinese Landing is waiting to see what UN CERD recommends and is
also hoping that government can act. They have also written to CERD, following the July 15
deadline set for the government to respond to CERD, informing that no remedial action has been
taken by the government.

Article printed from Stabroek News: https://www.stabroeknews.com

URL to article: https://www.stabroeknews.com/2022/08/11/news/guyana/we-have-
done-all-we-can-to-assist-chinese-landing-sukhai/
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The water is brown’: Community
in Guyana rings the alarm over un-
sustainable mining near river

by David Papannah, Laurel Sutherland on 11 August 2022

* Medium-scale mining operations
occurring in a tiny riverine
community in northwestern Guyana
have led to deforestation and
discoloration in vital waterways after
tailings ponds spilled waste into
creeks and a river.

* The conflict between locals and
miners began after Guyanese
regulators issued mining permits on
land that was already titled to the
Carib Indigenous community —
without consulting the village
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the Caribbean Court of Justice (CCJ)
dismissed the case.

e The CCJ and subsequent rulings are
being used to prevent locals from
traversing on their titled lands.
Community members are not able to
receive royalties and mine at the
site, a practice they have done
sustainably for generations.

* Vickram Bharrat, the country’s
minister of natural resources, says
the government must comply with
the CCJ ruling but intends to
investigate threats by the miners to
the lives of community members as
they attempt to find a workable
solution.

CHINESE LANDING, Guyana — When first
entering the territory of the Carib Indigenous
community in Chinese Landing, northwest

Conversation
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Guyana, there are no signs of environmental
destruction. At first glance, it can even be said
that the tiny riverine community is thriving.
But this is hardly the case.

Further into the center of the community's
titled lands, a medium-scale gold-mining
operation driven by people from across the
country and from Venezuela to the north has
left more than 2 hectares (5 acres) of land
deforested and waterways discolored. In the
past year, lands have been severely degraded
and sections of the forest containing
commercially valuable species of trees locals
typical sell for income, such as purpleheart
(Peltogyne spp.), have been cut down to make
way for gold-mining activities and the
construction of mining camps. Chinese
Landing is generally forested with small
patches of savanna in between.

Mining for gold is not unusual in Chinese
Landing. In fact, according to Orin Fernandes,
the toshao or chief of the Carib community,
artisanal mining can be described as part of
their culture. It was a practice that first began
with their ancestors centuries ago, and it
continues today. The gold from mining
activities would be traded for items that were
needed in the community.

While mining occurred on their ancestral lands
for generations, there was minimal impact on
the environment.

“The forest was our hospitals and
supermarkets,” Fernandes told Mongabay. He
said their ancestors recognized that the forest
plays a vital role in sustaining their livelihood
through the provision of water, food and
medicinal herbs. No harm was to be done to
it, he said.

According to Vera Millington, the deputy
village chief, miners are currently not
complying with environmental regulations,
especially as it relates to tailings ponds and

between tailings ponds and the banks of
waterways should be 20 meters (66 feet) to
avoid hazardous waste from contaminating
creeks and rivers. Mongabay observed tailings
ponds and mining operations in Chinese
Landing breaching this regulation. The few
miners who were working also wore no proper
protective gear.

"Miners have no regard for the disposal of
mercury used in the operations,” Fernandes
said.
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An abandoned mining pit. Image by David Papannah.

Tailings ponds have now been clogged, and in
some cases, have been overflowing into the
savanna, with the mining waste making its way
into the creeks and the Barama River, the
community's main source of water for bathing
and cleaning, and of the moracut (Mylossoma
aureum), a fish often consumed by villagers.
Over the past two decades, when mining
activities began in northwestern Guyana,
communities witnessed the Barama River and
several smaller connected waterways in close
proximity to mining operations being
discolored. Today, the water is a murky brown.
The pollution has led many villagers to harvest
rainwater whenever possible and source water
from distant creeks. Villagers fear that fish
from the river now contain high levels of
mercury from the wastewater that spilled into
the water. After Fernandes conducted a
mercury blood test more than a year ago, he
found that he had above-normal levels of
mercury in his body and had to be treated for
it. Due to this experience, Fernandes said it is
likely that other villagers also have above-
normal levels of mercury in their system.
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operations in neighboring villages along the
river.

"The operations are continuing to poison the
place, it's not healthy," Fernandes said. The
village council has contacted the Guyana
Environmental Protection Agency to complain
about the environmental destruction.

Kemraj Parsram, the EPA's executive director,
told Mongabay that they forwarded the
complaint to the Guyana Geology and Mines
Commission's (GGMC) environmental unit,
which is responsible for conducting
monitoring operations in the area daily.
However, he said he is uncertain if they took
any action, or how they will wade into the
latest conflict between the community and
miners.







Strangers on their land

The Carib community has been embroiled in a
bitter dispute with gold miners over their
titled lands for more than two decades.

When the community was granted their land
title in 1976 for 7,786 hectares (19,240 acres) of
land, they thought it meant their territory was
no longer at risk. But that was not the case.

A view of an active mining pit from the peak of the hill. Image
courtesy of Lakhram Bhagirat.

Between 1998 and 2001, the GGMC issued four
mining permits to Wayne Vieira, a Guyanese
businessman, without consulting the village
council. The mining permits covered lands
located in the center of the village in an area
called Tassawini, which is also where the Carib
were conducting their own mining activities.

It was then the land rights battle between the
community and Vieira started. It turned into a
legal battle when the GGMC turned back and
ordered Vieira to cease operations in 2010 on
the basis that the businessman did not have an
agreement with the village council as required
in the 2006 Amerindian Act.

The GGMC lost the case after the Caribbean
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law other than Guyana's Mining Act. This was
the first loss for the Indigenous community.
The second loss came after Guyana's High
Court dismissed a case brought against Vieira
by the Chinese Landing village council that
challenged his rights to mine on the land
following the termination of an agreement
with the community.

Mongabay tried reaching out to Vieira for an
interview by phone, but several calls went
unanswered.

The two losses had their repercussions. The
CCJ ruling and the dismissal of the village
council case against Vieira are now tools used
against the community to prevent them from
traversing their own titled lands. To travel to
farmlands or fishing and hunting grounds,
villagers, including those on the council, must
seek permission from the miners or face the
threat of being arrested.







Locals have also tried to prevent the miners
from entering the concessions at the center of
their territory, with no luck. Under the 2006
Amerindian Act, outsiders are required to seek
permission to enter the lands of a titled
Indigenous community. But according to
leaders of Chinese Landing, the miners would
either drive their vehicles through the closed
gates or brandish weapons to intimidate them.
More recently, the miners have resorted to
threatening the lives of villagers, including
Fernandes, for publicly opposing their
activities.

When Fernandes left his community to attend
a national conference of toshaos in July and
share news of mining pollution, mining
activities intensified during his 10-day absence.
Standing on the peak of a hill in the
community and looking down at the large
carved-out pits and tailings ponds below him,
Fernandes told Mongabay that the community
feels helpless in stopping the miners after
they've tried numerous times.

One of the hills that is currently being mined. Image by David
Papannah.

Since mining activity began, the miners have
ascended approximately 137-152 meters (450-
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allowed to continue to operate at their current
pace, it wouldn't be long before the
environmental impact would be like that of
large-scale mining.

Miners at the site were unwilling to speak to
Mongabay for this story.

During the toshaos' conference in July,
Vickram Bharrat, Guyana's minister of natural
resources, told Mongabay that there's not
much the government can do after the CCJ
ruling that the community lost. He pointed out
that the GGMC mining officers are banned
from interfering in the mining operation at
Chinese Landing.

Bharrat did not comment on the environmental
destruction occurring in the community.
However, he said he believes the CCJ made a
mistake in its ruling and said the government
will investigate the threats and violence being
committed against locals. The EPA and GGMC







environmental unit, which is allowed to
intervene in the issue, are currently visiting
the community and mining site to begin an
investigation.

The situation at the mining site remains tense.
At the moment, dredge owners have instructed
operators to ensure that no one from the
community mines in the gold-rich concession
or employs them.

Unlike other Indigenous communities in
Guyana who receive royalty payments from
miners operating within their titled lands
through agreements, the Chinese Landing
community receives no such benefits,
Fernandes said.

Initially, the village council and Vieira had an
agreement allowing him to mine on village
lands, but this was terminated in 2004 after
the businessman breached it by not complying
with environmental regulations.

"We are not being treated like human beings
on our own titled lands," Fernandes said.
Apart from the court cases, the Chinese
Landing village council brought human rights
violation complaints to the United Nations
Committee on the Elimination of Racial
Discrimination (UNCERD) in 2021 against the
Guyanese government and the miners. On
April 29, UNCERD wrote to the government
advising it to consider suspending or revoking
the mining permits in Chinese Landing until
the community has had the chance to give its
free, prior and informed consent.

The government has since submitted its
response to the U.N. body, but the details
were not shared with Mongabay at the time of
publication.

According to Indigenous rights activist
Graham Atkinson, project coordinator at the
Amerindian Peoples Association, the
government and regulatory body should make
every effort to resolve the dispute as they
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Banner Image: A creek destroyed by one of

gold-mining operations occurring in Chinese

Landing. Image by David Papannah.

Related listening from Mongabay's podcast:

We bring you two stories that illustrate some

of the innovative new ways conservationists

are attempting to address the impacts of

mining. Listen here:

Feedback: Use this form
(https://docs.google.com/forms/d/e/1FAIpQLSehC61FwBbw3vtIXKsPEIBUZ6_Ib3o0UVMRRFE2G
send a message to the author of this post. If you want to post a public comment, you can do tf

page.
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AMERINDIAN PEOPLES ASSOCIATION
200 Charlotte Street, Bourda, Georgetown, Guyana
Tel: (592) 227-0275; Tel: (592) 223-8150

E-mail: apaguy@networksgy.com

October 18, 2023

Christina Magerkurth
Managing Director
ART Secretariat

Dear Ms. Magerkurth:

Please find the attached redlined and executed Terms of Reference (TOR) for the appeal and an
addendum to our submissions concerning the Threshold Requirements. We reiterate our commitment to
move forward with the appeal process. However, we are only able to do so under the provisions in the
executed TOR. We welcome ART’s revision of the TOR to reflect that the Threshold Requirements are
new and therefore require more time to enable us to have a chance to properly respond. In the spirit of
good faith and cooperation, we have prioritized our concerns to redline only those we believe are most
essential for a proper consideration of our appeal. We believe that these redlined changes to the TORs
will help to ensure the legitimacy, fairness, and transparency of the appeal process, in line with the
guiding principles described in Article 1 of the Complaint Guidance. We note that these principles largely
mirror the international standards that ART considers “not applicable” to it — Principle 31 of the UN
Guiding Principles for Business and Human Rights as well as the recommendations of the UN Office of
the High Commissioner for Human Rights regarding the effectiveness criteria for non-State-based
grievance mechanisms (that is, grievance mechanisms operated by private entities such as ART).

For your convenience, we list the principal redlines here:

1. The second page now clarifies that the ART Secretariat is representing ART in this appeal, as the
TORs reference the representatives, plural, of both Parties. The signature page now accordingly
also has a signature line for the representative of ART in this appeal.

2. Part |l of the TOR includes provision for the consideration and appointment of non-voting
technical and subject-matter experts to the Committee.

3. Parts Vil and VIl expand the set of information that the Committee may consider in its
deliberations. Contrary to ART’s letter dated 10 October, we hope not to “constrain the
documents that the Appeal Committee will consider”; rather, it is essential that the Appeal
Committee has the freedom to consider all information it considers relevant to the appeal.

4. Part Xl ensures that the Committee considers the substantive issues raised in the APA Complaint
and reiterated in the Appeal Submission, whether or not such issues were addressed in the
Memorandum of Review. This provision is essential because the investigator assigned to draft
the Memorandum of Review considered only procedural issues and stated that substantive
issues would be considered on appeal.

5. Part XIV includes a provision requiring the consent of all voting members of the Committee for
the Secretariat to attend a meeting of the Committee. This is an important safeguard for the


mailto:apaguy@networksgy.com

AMERINDIAN PEOPLES ASSOCIATION
200 Charlotte Street, Bourda, Georgetown, Guyana
Tel: (592) 227-0275; Tel: (592) 223-8150

E-mail: apaguy@networksgy.com

Committee’s impartiality and independence, as the Appeal Secretariat is also the secretariat of
the respondent (and presumably the representative of the respondent).

6. Part XVI provides that correspondence between or among the Parties, the Committee, the
Secretariat, and/or any third parties in relation to the Appeal shall not be considered
Confidential Materials once the Threshold Decision or Decision, as relevant, has been rendered
and communicated to the Parties. This provision enhances the transparency of the grievance
mechanism.

Finally, we wish to note that the APA has full confidence that our selected Appeal Committee member,
who has already been approved by the ART Secretariat, will be in compliance with the Terms of
Reference once executed. It is our understanding that the Communication that Professor Celorio sent to
ART listed questions for the ART Secretariat regarding the TORs. We regret any misunderstanding on
ART’s part that this list of questions was an advocacy submission made in furtherance of our appeal.

We look forward to your execution of these redlined TOR and the consideration of the appeal.

Sincerely,

Ve

Laura George
Amerindian Peoples Association
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18 October 2023

To:
Mary Grady, ART Secretariat
Christina Magerkurth, ART Secretariat

cc:
ART Board
Appeal Committee

Re: Addendum to APA Appeal of ART Decision on Complaint about issuance of credits to Guyana for
2016-2020

Dear ART Secretariat:

The Amerindian Peoples Association (APA) writes to submit this addendum to its submission (Appellant’s
Additional Submission) for the Appeal of the decision taken in response to our complaint submitted on 8
March 2023 (APA Complaint). In accordance with paragraph 21 of the Terms of Reference of the Appeal,
this addendum will address the new Threshold Requirements as articulated in paragraphs 29-31 of the
Terms of Reference.

The APA meets the Threshold Requirements and the Appeal should proceed to a decision on the merits
because (1) the Appeal Submission is limited to issues raised in the APA Complaint and matters within the
mandate of ART TREES; (2) the APA has clearly identified the specific findings in the Memorandum of
Review that are being appealed and has submitted written evidence demonstrating a reasonable
likelihood of a material error in the specific findings identified, which if remedied would have had a
material impact on the recommendations set out in the Memorandum of Review; and (3) the APA has met
the procedural requirements of an ART Appeal.

. The Appeal Submission is limited to issues raised in the APA Complaint and matters within
the mandate of ART TREES.

The first Threshold Requirement (Terms of Reference paragraph 29(1)) limits an Appeal to (a) issues raised
and the record in the Original Complaint, and (b) matters within the mandate of ART TREES.

The Appeal Submission raises four primary issues: (1) ART must ensure that its grievance mechanism
meets international standards;® (2) the Government of Guyana does not fully respect the land rights of
indigenous peoples;? (3) the Government of Guyana did not respect the rights of indigenous peoples to

! Appeal Submission at 2.
2 Appeal Submission at 3.
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FPIC in the process of developing its ART proposal;® and (4) the Government of Guyana has not
demonstrated ownership of ERRs as required in each TREES document.* We note that the Appeal
Submission largely reiterates many of the substantive points made in the APA Complaint because the
Investigation Report made no effort to address these substantive issues.’

Article 2(3)(a) of the Complaint Guidance states that it is out of ART’s scope to consider “Complaints
related to the laws, policies, and regulations of the host country, unless this directly relates to the entity’s
obligation to comply with ART’s standards and procedures.” We note preliminarily that this Complaint
Guidance was published after the APA first submitted its complaint and should not be applied retroactively.
Nonetheless, this does not bar any of the issues raised in the APA Complaint or Appeal Submission. While
some of the issues relate to the laws of Guyana, all such issues relate directly to Guyana’s obligation to
comply with TREES. For example, the question of the statutory authority of the National Toshaos Council
in Guyana is directly related to the Government of Guyana’s obligation to demonstrate ownership or rights
to ERRs.

a. lIssuel

The first issue, regarding the compliance of the ART grievance mechanism with relevant international
standards, is raised in the APA Complaint at page 2 under the heading “Registration of concern about
legitimacy of ART grievance mechanism.” This section is expanded in the Appeal Submission because at
the time the APA Complaint was filed in March 2023, very little information was available about the ART
grievance mechanism (only TREES Article 16). The section addressing this issue in the APA Complaint
references the guidance from the UN Office of the High Commissioner for Human Rights on non-State-
based grievance mechanisms for victims of business-related human rights abuses. This guidance and the
associated UN Guiding Principles form the basis of the discussion in the Appeal Submission of the
legitimacy of ART’s grievance mechanism. This issue was therefore raised in the APA Complaint and
contained in the record thereof.

Finding 4 of the Memorandum of Review states that “A specific comment about the grievance mechanism
does not reflect an understanding of the role of TREES”. It appears to us from correspondence with ART as
well as from this Memorandum of Review that ART has consistently attempted to suggest that
international best practice with regard to non-State-based grievance mechanisms do not apply to it. This
is clearly erroneous and has been consistently used by ART to change the parameters of the complaints
process, undermining the legitimacy and fairness of the process. As the Appeal Submission noted, since
the Memorandum of Review was published and the Complaint dismissed, ART then issued a new
Complaints Guidance. Art. 2(3)(b) of that Guidance considers that it would be out of scope to consider
complaints “on matters previously submitted through the mechanism or addressed as part of a public
comment submission unless new, compelling evidence is provided”. The APA is concerned about how the

3 Appeal Submission at 7.
4 Appeal Submission at 13.
5 Meeting between Laura George and Charlotte Young, 17 April 2023.
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ART grievance mechanism can at all address “substantive complaints regarding the rules, requirements
and content of the standard, TREES and operative documents” if it cannot consider complaints that the
complainant believes were wrongly addressed by the VVB. While the Complaints Guidance does, unlike
TREES Art. 16, provide that the ART complaints mechanism can consider complaints that the VVB made
erroneous decisions regarding a Participant’s compliance with TREES, it then states that the only recourse
would be forwarding that complaint to the VVB for consideration in the next round of validation and
verification or to the VVB’s accreditation body. Taken together, these provisions in the Complaints
Guidance raise concerns about the scope of grievances ART is willing to address.

This issue is within the mandate of ART TREES and indeed concerns ART’s mandate as a whole, as a poorly
designed grievance mechanism undermines the legitimacy of all other aspects of the ART mechanism. This
issue is also within the scope of ART’s complaints process as defined in Article 16 of TREES, which allows
complaints related to the application of ART program requirements, as well as in Article 2 of the Complaint
Guidance. The Guidance provides that “The scope of the ART Complaints Process is to provide a formal
process for addressing grievances related to ART policies and procedures, substantive complaints
regarding the rules, requirements and content of the standard, TREES and operative documents.”® The
ART Complaint Process is an ART procedure. It is also described in Article 16 of TREES and therefore falls
within the ambit of the “content of the standard, TREES and operative documents.” Therefore, the issue
of the compliance of ART’s grievance mechanism with international standards is within the mandate of
ART TREES.

The first issue therefore meets the first Threshold Requirement.
b. Issue2

The second issue, that the Government of Guyana does not fully respect the land rights of indigenous
peoples, is raised throughout the APA Complaint. The Appeal Submission addresses this issue with
reference to TREES Section 12.5.1, Theme 1.2; Section 12.5.2, Themes 2.3 and 2.4; and Section 12.5.3,
Theme 3.3. These sections and themes are raised in the APA Complaint at pages 9-11 and 13-17. The
second issue was therefore raised in the APA Complaint and contained in the record thereof.

The second issue is within the mandate of ART TREES, whose immutable principle number 2 is to “Be
consistent with the United Nations Framework Convention on Climate Change (UNFCCC) Conference of
Parties (COP) decisions including the ... Cancun Safeguards, which establish environmental, social, and
governance principles countries are expected to uphold... in particular to ensure the recognition, respect,
protection and fulfillment of the rights of indigenous peoples and local communities.” The scope of the
ART Complaints Process as defined in Article 16.1 of TREES includes objections to the “application of ART
program requirements” and as defined in Article 2 of the Complaint Guidance includes “substantive
complaints regarding the rules, requirements and content of the standard, TREES and operative

6 Complaint Guidance, Article 2.


mailto:apaguy@networksgy.com

AMERINDIAN PEOPLES ASSOCIATION
200 Charlotte Street, Bourda, Georgetown, Guyana
Tel: (592) 227-0275; Tel: (592) 223-8150

E-mail: apaguy@networksgy.com

documents.” The second issue concerns the application of the Cancun Safeguard requirements to the
Government of Guyana and compliance with the substantive requirements and content of TREES. This
issue is therefore within the mandate of ART TREES.

The second issue therefore meets the first Threshold Requirement.
c. lIssue3

The third issue, that the Government of Guyana did not respect the rights of indigenous peoples to FPIC
in the process of developing its ART proposal, is likewise raised throughout the APA Complaint. The Appeal
Submission addresses this issue with reference to TREES Section 12.5.1, Theme 1.2; Section 12.5.2,
Themes 2.1 and 2.4; Section 12.5.3, Theme 3.3; and Section 12.5.4, Themes 4.1 and 4.2. These sections
and themes are raised in the APA Complaint at pages 9-12, 15-16, and 17-18. The third issue was therefore
raised in the APA Complaint and contained in the record thereof.

The third issue is within the mandate of ART TREES. As with the second issue, this issue concerns the
second immutable principle of ART. As above, the third issue concerns the application of the Cancun
Safeguard requirements to the Government of Guyana and compliance with the substantive requirements
and content of TREES. This issue is therefore within the mandate of ART TREES.

The third issue therefore meets the first Threshold Requirement.
d. Issue4

The fourth issue, that the Government of Guyana has not demonstrated ownership of ERRs as required in
each TREES document, is raised in the APA Complaint at page 8 under the heading “Section 6. Ownership
rights to emissions reductions and/or removals to be issued by ART.” The fourth issue was therefore raised
in the APA Complaint and contained in the record thereof.

The fourth issue is within the mandate of ART TREES. As above, the fourth issue concerns compliance with
the substantive requirements and content of TREES—in this case, the requirement that TREES credits will
only be issued to States “that have demonstrated clear ownership or rights” to ERRs.” This issue is
therefore within the mandate of ART TREES.

The fourth issue therefore meets the first Threshold Requirement.

1l The APA has clearly identified the specific findings in the Memorandum of Review that are
being appealed and has submitted written evidence demonstrating a reasonable likelihood

7 TREES, Annex A, p. 81.
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of a material error in the specific findings identified, which if remedied would have had a
material impact on the recommendations set out in the Memorandum of Review.

The second Threshold Requirement (Terms of Reference paragraphs 29(2) and 30) states that the
Appellant must clearly identify the specific findings in the Memorandum of Review that are being appealed
and must submit written evidence demonstrating a reasonable likelihood of a material error in the findings
identified. A material error is one that, if remedied, would have had a material impact on the
recommendations set out in the Memorandum of Review.

The portion of the Appeal Submission filed in June clearly identifies the specific findings of the
Memorandum of Review that are being appealed: the first paragraph of the Appeal Submission states that
the APA is appealing findings 5, 6, 8, 9, 10, and 11 of the Memorandum of Review. At the beginning of
each of Sections Il, 1ll, and IV of the portion of the Appeal Submission filed in June, specific reference is
made to each of the relevant findings. Section Il refers to findings 9, 10, and 11. Section Ill refers to findings
5, 6, 8, and 11. Section IV refers to finding 8.

The written evidence submitted by the APA demonstrates a reasonable likelihood (and indeed, much more
than a reasonable likelihood) of a material error in the specific findings identified. The entirety of the
portion of the Appeal Submission filed in June constitutes evidence of the errors in the Memorandum of
Review. In general, the findings of the Memorandum of Review fail to engage with the substantive
allegations of noncompliance with TREES. The Memorandum states that its focus is “on the primary issue
that appears throughout the Comments/Complaint: that the APA concerns were raised, but not heard or
considered during the validation and verification process.”® This was not the primary issue raised in the
Complaint; rather, the primary issue is that the Government of Guyana has not fully complied with the
safeguards in Article 12 of TREES. Of course, if the ART program requirements have been misapplied then
that necessarily means that there was a failure of the validation and verification process. However, this
complaint raises concerns about the substantive application of the TREES standard. TREES Art. 16.1
provides that complaints relating to validation and verification should be raised with the validation and
verification body’s own grievance mechanism. This complaint was brought to ART as an objection to the
misapplication of ART’s program requirements to the Government of Guyana’s (GoG’s) proposal and
associated decision made by ART to issue credits to the GoG. Because of this misunderstanding of the APA
Complaint, the Memorandum of Review made no findings on the Government of Guyana’s compliance
with TREES. The very fact that the substantive allegations of honcompliance with TREES safeguards are
uncontested by any of the findings of the Memorandum of Review (which merely states instead that these
issues had already been considered or addressed) is a material error in the specific findings identified.

Because the Memorandum of Review did not conduct an independent evaluation of the substantive claims
in the APA Complaint, the recommendations of the Memorandum of Review contained no
recommendations for corrective action for noncompliance with TREES. If any one of the complaints raised

8 Memorandum of Review at 1.
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about the GoG’s substantive non-compliance with TREES were found to have been proven, the
Memorandum of Review would have contained a recommendation for prospective corrective action in
accordance with TREES. Therefore, if any one of the substantive complaints of noncompliance with TREES
is found to have been proven, this material error of failing to consider that claim would be one that if
remedied would have a material impact on the recommendations set out in the Memorandum of Review.

In addition, the Appeal Submission demonstrates a reasonable likelihood of material error in each of the
individual findings identified.

Finding 5 states that “specific issues raised related to information access were considered and addressed.”®
The Appeal Submission pointed out that the Memorandum of Review only looked to the validation and
verification report to determine that the VVB “reviewed similar concerns” and concluded that the GoG’s
“outreach efforts” conformed with TREES. However, the APA’s Complaint raised the concern precisely that
the TREES requirements have been misapplied and that the GoG’s outreach efforts, as described by the
VVB, were insufficient to meet the Cancun Safeguard requirements regarding access to information. A
proper consideration of the evidence provided by the APA in its Complaint leading to the conclusion that
the consultation process was inadequate and did not conform to TREES would mean that credits were
issued to Guyana in error.

Finding 6 states that “specific issues regarding shortcomings of the public consultation process ignores
[sic] the record of what was considered.”*° The Appeal Submission again points out that the Memorandum
of Review failed to consider the evidence provided by the APA in its complaint and instead merely cited to
the VVB'’s report without any further analysis. Even in the “record of what was considered” by the VVB,
there is evidence that the GoG failed to comply with international standards for consultation with
indigenous peoples. As above, proper consideration of the evidence provided by the APA in its Complaint
leading to the conclusion that the consultation process was inadequate and did not conform to TREES
would mean that credits were issued to Guyana in error.

Finding 8 states that “specific comments about ownership of credits—titled and untitled—were
addressed.”!! The Appeal Submission points out that the Memorandum of Review dismisses the APA’s
concern about the Government’s lack of respect for indigenous peoples’ land rights first by stating that
TREES does not require carbon rights to be defined in national legislation, and second by referencing the
VVB'’s finding that the NTC had made a decision regarding sale of credits from indigenous peoples’ lands.
Regarding the first point, the Appeal Submission noted that TREES does in fact state that Participants must
explain how carbon rights and/or related property interests are established in national constitutional and
legal frameworks, and that Participants must explain how claims to such rights from indigenous peoples
are addressed and resolved. The Memorandum of Review’s erroneous conclusion regarding the lack of
definition of carbon rights in Guyanese legislation is a material error that leads to further erroneous

® Memorandum of Review at 12.
10 Memorandum of Review at 13.
11 Memorandum of Review at 13.
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conclusions regarding how ownership of credits is defined and/or transferred. The APA pointed out in its
Complaint and Appeal that under Guyanese legislation, namely the Amerindian Act, indigenous peoples
via their village councils hold recognized property rights over their titled lands, and decisions regarding
most matters affecting village lands are taken by village general meetings. The Complaint and Appeal note
as well that by international human rights law as incorporated into the Guyanese Constitution, e.g. Art.
154A, indigenous peoples have rights to make decisions via their representative institutions over all of
their traditional lands, territories, and resources, even if those lands, territories, and resources are not
legally recognized by the government.

In regard to the second point above, the NTC has no authority under national legislation to make any
decisions on behalf of villages over their property rights. Additionally, the NTC is not a traditional or chosen
decision-making institution for indigenous peoples in Guyana and therefore also does not have any
authority by international law to make decisions on behalf of villages over their property rights.

The Memorandum of Review’s failure to consider the above points raised in the Complaint constitute a
material misunderstanding of both TREES and the application of TREES in the context of Guyanese and
international human rights law. A proper consideration of these points leading to the conclusion that the
GoG does not have ownership of ERRs generated in titled and/or untitled land would mean that there was
an error in the amount of credits issued to the GoG, as credits cannot be issued to the GoG for ERRs that
it does not have rights to.

Finding 9 states that “specific comments about control over titled lands are out of scope of ART TREES.”*?
As the Appeal Submission noted, this statement in and of itself is a material error in the Memorandum of
Review. Cancun Safeguard B explicitly requires that the government respect, protect, and fulfill indigenous
peoples’ land tenure rights. This necessarily means that it is required that indigenous peoples have title
which recognizes their ownership of their traditional lands, and that indigenous peoples have control over
those titled lands. The Appeal Submission also points out that the Memorandum of Review makes the
erroneous statement that ART is only concerned with forestry programs and not mining or other activities.
To the extent that mining and other activities take place in forested areas, they necessarily affect the
generation of emissions reductions and therefore fall squarely within the scope of TREES. Notably, TREES
requires that the Participant government respect, protect, and fulfill land tenure rights. It does not
specifically limit that requirement to lands over which there are forestry or REDD+ activities taking place.
Even if it did, as the APA noted in its Complaint and Appeal, the GoG’s proposal covers the entirety of the
national forest area.

The Memorandum of Review’s erroneous summary dismissal of the APA’s complaint in this regard
constitutes a material misunderstanding of TREES and the land use context of Guyana. If this error were
corrected, the Memorandum of Review would necessarily have reached the conclusion that the GoG does

12 Memorandum of Review at 14.
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not meet the Cancun Safeguard requirement regarding indigenous peoples’ land rights and that the credits
were issued to the GoG in error.

Finding 10 states that “specific comments about land titling dispute mechanisms do not understand the
TREES process; and were considered.”!* As the APA noted in its Appeal Submission, the Memorandum of
Review erroneously interprets TREES Cancun Safeguard B requiring respect for, protection of, and
fulfillment of land rights. First, the outcome indicator for Theme 2.4 of Cancun Safeguard B is clear that
there must resolution of land rights grievances. The Memorandum of Review suggests that not all land
disputes need be resolved before verification and validation is concluded; however, TREES suggests that
at a minimum resolution of land grievances must be in process. Moreover, the Memorandum of Review
concludes that a land titling dispute mechanism must exist and be effective but does not then offer any
suggestion that it has found that such a mechanism does in fact exist in Guyana. The reviewer ignores the
evidence provided by the APA that in fact no such mechanism does exist and thus land grievances remain
ongoing. If these errors were corrected, the Memorandum of Review would find that the GoG has not
conformed with Cancun Safeguard B and that the credits were issued incorrectly.

Finding 11 states that “other specific comments are outside of the scope of ART TREES, are factually
incorrect, or will be addressed (per the Secretariat) in the current 2021 verification.”'* As the Appeal
Submission noted, the Memorandum of Review erroneously fails to consider that although “ART does not
specify a required legal framework for land titling,” TREES does require that a participant Government
respect, protect, and fulfill the rights of indigenous peoples, including land tenure rights. Complaints
regarding the effectiveness of land titling programs for indigenous peoples are therefore well within the
scope of ART TREES. Mining and other issues pertaining to titled and customary indigenous lands are also
squarely within the scope of ART TREES for this reason and for the reasons discussed above.

Finding 11 also suggests that international human rights standards for consultation and FPIC are
immaterial because the Government of Guyana does not claim to follow the recommendations of
international human rights bodies with respect to consultation and FPIC, and there is no requirement in
TREES that the Government do so. This is a material misinterpretation of Cancun Safeguard A, Theme 1.2,
which requires consistency with the objectives of relevant international conventions and agreements. The
statements and recommendations of human rights treaty bodies such as CERD and CEDAW, which provide
guidance on the objectives and implementation of treaties ratified by the Government of Guyana, are
relevant to the question of whether the Government of Guyana has complied with this requirement of
TREES. Dismissing them is therefore a material error.

Moreover, it is erroneous for the Memorandum of Review to dismiss concerns related to respect for
indigenous peoples’ rights simply because they were considered by the VVB and will be considered again
during the 2021 verification. The Memorandum of Review itself acknowledges that the monitoring report
submitted by the GoG for the 2016-2020 and 2021-25 crediting periods are substantially the same. In fact,

13 Memorandum of Review at 14.
14 Memorandum of Review at 14.
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nothing has changed in regard to the GoG’s compliance with the Cancun Safeguards in relation to the
respect for and protection of indigenous peoples’ participation and land rights. However, even if the VVB
considers these issues properly during the 2021 verification, that would not affect the 2016-2020 credits.
Therefore, the Memorandum of Review’s failure to consider complaints on the basis that they would be
considered in the 2021 verification constitutes a material error.

1. The APA has met the procedural requirements of an ART Appeal.
For an ART Appeal to meet the Threshold Requirements, submissions for the appeal must be provided to

ART at REDD@winrock.org with the subject line “Appeal submission to ART” within 30 days of receiving
the investigation findings.

The APA sent its submission to ART at REDD@winrock.org on June 16, 2023, 29 days after receiving the
investigation findings on May 18, 2023. Although the subject line of the email was “Appeal of ART decision
on APA’s Complaint” rather than “Appeal submission to ART,” we note that ART promptly acknowledged
receipt of the submission.?® Since neither party was under any misapprehension of the nature or content
of the communication, it would be unreasonable to find that the APA failed an eligibility review on this
basis.

Therefore, APA substantially meets the procedural requirements of an ART Appeal.
Iv. Conclusion

The APA meets all of the Threshold Requirements identified in sections 29-31 of the Appeal TOR. First,
each issue identified in the appeal was raised in the APA Complaint, and each issue is clearly within the
mandate of ART TREES, as they concern ART’s immutable principles and the requirements and content of
TREES, including the Cancun Safeguards. Second, the APA clearly identified the specific findings being
appealed and provided evidence of material errors in these findings. Third, the APA substantially meets
the procedural requirements of an ART Appeal.

The APA attaches in Annexes the sources cited in its Complaint and Appeal. These are not new evidentiary
materials but rather documents already referenced in its Complaint and Appeal. The APA provides such
documents in the form of Annexes for the Committee’s ease of reference.

15 In an email communication from the ART Secretariat to Laura George on June 18, 2023, the Secretariat stated,
“The ART Secretariat acknowledges receipt of the appeals letter.”
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I. The Parties and their Representatives

1.

2.

By signing these Terms of Reference, the Appellant and the Respondent (collectively the
“Parties” or separately each a “Party”) confirm that the above-mentioned representatives of
the Parties are duly authorised to act and express themselves in this Appeal in the name
and for the account of the Party that appointed them, in particular for the execution of these
Terms of Reference. Each may validly exercise his/her power and authority individually or
collectively.

Any addition or change to the registered office of a Party or to a Party’s legal representation
after the date of the execution of these Terms of Reference must be communicated to the
Committee and the ART Secretariat (“Secretariat”) in writing immediately after such addition
or change.

Il. Constitution of the Committee

3.

9.

The Committee shall serve as the decision-making body for the purposes of the Appeal. It
will be constituted as follows:

1. On August 30, 2023, Rosa Celorio was confirmed as Member upon approval by the
Secretariat following proposal by the Appellant pursuant to Article 16.2 of the REDD+
Environmental Excellence Standard (“TREES”) and Article 4.3 of the Guidance on
ART’s Complaints and Appeals Process (“Guidance”).

2. OnJuly 19, 2023, Thomas Green was confirmed as Member upon acknowledgment
by the Secretariat and nomination by Winrock from among Winrock’s Board of
Directors or Senior Management team pursuant to Article 16.2 of TREES and Article
4.3 of the Guidance.

3. OnJuly 17, 2023, Roselyn Fosuah Adjei was confirmed as Member upon
acknowledgment by the Secretariat and nomination by ART from among ART’s
Board of Directors pursuant to Article 16.2 of TREES and Article 4.3 of the Guidance.

4. The above-mentioned Committee members shall consider whether to appoint non-
voting technical and subject-matter experts to the Committee and may appoint such
experts in accordance with Article 4(3) of the Complaint Guidance.

The Parties agree to the appointment of Mary Grady and Christina Magerkurth as the
administrative secretaries for the Committee, referred to as the Secretariat (“Secretariat") in
these Terms of Reference.

By signing these Terms of Reference, each Party confirms that the Committee has been
properly constituted and in accordance with TREES and the Guidance.

Accordingly, the Parties waive any objections to the present composition of the
Committee, without prejudice to the Committee’s right to appoint (additional) non-voting

technical and subject-matter experts to the Committee inrespect-of-matters-known-to-the-

Obligations of Committee

Members and Non-Voting Members, as applicable, shall not act as an advocate for any
Party to the Appeal and shall conduct themselves at all times in a manner that is:



1. Wholly independent;
2. Wholly impartial; and

3. Free of any personal interest or other conflict of interest in respect of any and all
aspects of the Appeal.

10. Members and Non-Voting Members, as applicable, shall be subject to the requirements of
confidentiality set out below and their Confidentiality Undertaking.

11. In the event that a Member or Non-Voting Member, as applicable, breaches a confidentiality
obligation set out in these Terms of Reference, that individual will be subject to removal from
his/her position upon a majority vote of all other Members of the Committee.

IV. Obligations of Secretariat

12. The Secretariat shall be required to support these proceedings in such a way that promotes
and upholds their efficiency, timeliness, impartiality, and confidentiality.

V. Notifications and Communications

13. The Parties and the Committee must send copies of all written correspondence directly to all
other Parties’ representatives, each Member, and the Secretariat simultaneously to the
addresses indicated set out in this Terms of Reference.

14. Communications shall be sent to the Party representatives at the email addresses as set out
in this Terms of Reference on or before any date set by the Committee and by courier only
when required. All signatories shall promptly notify the Secretariat of any change in their
contact information.

15. Documents must be sent to the Secretariat in electronic form only.

16. Subject to any requirements of mandatory law that may be applicable, and unless the
Parties agree otherwise, (1) the Terms of Reference may be signed in counterparts and (2)
such counterparts may be scanned and communicated to the Secretariat by email or any
other means of telecommunication that provides a record of the sending thereof.

VI. Procedure to Date
15. On March 8, 2023, the Appellant delivered its complaint (“Original Complaint”) regarding
the 2016-2020 validation and verification of the Government of Guyana’s REDD+ Program,

in accordance with Article 16.2 of TREES-and-Article-3-1-of the-Guidanece.

16. On April 3, 2023, the Government of Guyana provided its formal response to the Original
Complaint (“Government of Guyana Response”).



17.

18.

19.

20.

On April 24, 2023, the Chair of the National Toshaos Council provided its formal response to
the Original Complaint (“NTC Response”).

On May 11, 2023, Charlotte Young, Winrock International’s General Counsel and Chief Risk
and Compliance Officer, acting as the “Independent Reviewer”, delivered her conclusions
based on a review of the Original Complaint (“Memorandum of Review”).

On May 18, 2023, the Secretariat published the Memorandum of Review along with a
statement (“Statement of Secretariat”) on ART’s public website.

On June 16, 2023, the Appellant delivered its intention to appeal the Memorandum of
Review’s conclusions (the “Appellant’s Submissions”).

VII. Overview of the Appeal Process

21. The Appeal shall proceed in two stages:

1. First, the Committee shall have ninety (90) days from the execution of these Terms

of Reference in-order to consider the Appellant’s Submissions in order to determine
whether the Threshold Requirements (defined below) have been met. If the
Committee determines that, on the basis of the Appellant’s Submissions, the
Threshold Requirements have not been met, then the Appeal shall be dismissed and
the decision of the Committee shall be final and binding. The Committee shall issue
its written decision on the Threshold Requirements (“Threshold Decision”) to the
Secretariat, which shall provide notice of the Threshold Decision to all Parties and
post the Threshold Decision on the ART website. Should the Appellant wish to file
any addenda to the Appellant’'s Submissions (“Appellant’s Additional Submissions”) in
order to address solely the Threshold requirements set out in Sections 29 through
31, inclusive, of these Terms of Reference, it shall do so on or before October 18,
2023.

Second, if the Committee determines that the Threshold Requirements have been
met, the Committee shall issue its Threshold Decision to the Secretariat, which shall
provide notice of the Threshold Decision to all Parties and post the Threshold
Decision on the ART website. The Appeal shall then proceed in accordance with the
following process and timelines:

1. The Respondent may, in its sole discretion, file Responding Submissions, in
response to the Appellant’'s Submissions, on or before the date that is ten
(10) days after the date that the Threshold Decision has been posted on the
ART website. The Responding Submissions shall be strictly confined to the
matters raised in the Appellant’'s Submissions and the mandate of ART
TREES.

2. Inthe event that that Respondent files Responding Submissions, the
Appellant may, in its sole discretion, file Reply Submissions, in response to
the Respondent’s Reply Submissions, on or before the date that is ten (10)
days after the date that the Threshold Decision has been posted on the ART
website. The Appellant’s Reply Submissions shall be strictly confined to the
matters raised in the Respondent’s Responding Submissions and shall not
raise new issues or be repetitive of the Appellant’s Submissions.



3. The Secretariat shall promptly prepare and disseminate to the Parties and the
Members an appeal record (“Appeal Record”) which shall consist of:

0] Original Complaint;

(i) Government of Guyana Response;

(iii) NTC Response;

(iv) Memorandum of Review;

(V) Statement of Secretariat;

(vi) The Appellant’s Submissions;

(viiy  The Appellant’'s Additional Submissions

(viii)  The Respondent’s Responding Submissions, if any; and

(ix) If the Respondent has filed Responding Submissions, the
Appellant’s Reply Submissions, if any.

4. The Committee consider the Appeal Record and render its Decision on the
Appeal (the “Decision”) in accordance with these Terms of Reference, based
exclusively-en-the-writtenrecord-before-iton the Appeal Record and any other
information that the Committee deems relevant within the mandate of ART
TREES on or before the date that is ninety (90) days after the date that the
Threshold Decision has been posted on the ART website. The Decision shall
be final and binding, with the effect of any such Decision being implemented
on a prospective and not a retroactive basis.

VIIl. General Conduct of the Committee

22.

23.

24.

25.

26.

27.

28.

The Appeal shall be conducted by the Committee in accordance with the due process
mandated by the Article 16.2 of TREES and the Guidance including: applicable notice of
timelines and proceedings, the opportunity to provide written submissions in accordance
with Section IX, and a written decision of the Committee based exclusively-ontherecord-
before-it-on the Appeal Record and any other information that the Committee deems
relevant and matters within the mandate of ART TREES.

Any additional procedural matter may be determined by the Committee by way of procedural
orders after consultation with the Parties.

Subiject to Section 23, any question of admissibility or what is beyond the scope of the ART
TREES mandate shall be decided by the Committee.

The Committee shall deliberate the matters properly before it in strict confidence and
attempt to arrive at all decisions by consensus. Where consensus is not achievable, the
decisions of the Committee shall be made by a simple majority of its voting Members.

The Appeal is limited to the issues raised and evidence proffered in the Original Complaint,
as mandated by Article-16.2 of TREES-and Article 4.1 of the Guidance and matters within
the mandate of ART TREES. The Committee shall not consider any new issues, and,
subject to the Appellant’s Submissions addressing the alleged error in the Memorandum of
Review as set out in Paragraph IX.2(ii), the Committee shall not accept any new or
additional evidence.

The Appellant bears the burden to prove that it has met the Threshold Requirements, and if
it has received a positive Threshold Decision, that the Appeal should succeed on its merits.

Each of the Parties shall bear their own costs of the proceeding.



IX. Threshold Eligibility Determination

29. The Committee shall conduct an eligibility review-ir-aceordance-with-Article-16-2-6F FREES-

30.

31.

32.

33.

34.

35.

and-Articles4-1-and-4-2-of the Guidance. In particular, the Committee shall review the
Appellant’s Submissions to determine whether the Appeal meets the following threshold
requirements (collectively, the “Threshold Requirements”):

1. The Appeal is limited to (i) the issues raised and the record in the Original Complaint,
and (ii) matters within the mandate of ART TREES;

2. The Appellant has: (i) clearly identified the specific finding(s) in the Memorandum of
Review that is (are) being appealed; and (ii) submitted written evidence
demonstrating a reasonable likelihood of a material error in the specific finding(s)
identified in (i); and

3. The Appellant has met the procedural requirements of an ART Appeal, including
providing the Appellant’'s Submissions within 30 days of receiving the Memorandum
of Review by notice to ART at REDD@winrock.org with the subject line “Appeal
submission to ART”;

The Appellant’'s Submissions and Additional Submissions, if filed, to support the evaluation
of the Threshold Requirements shall include: (i) a statement of the specific finding(s) from
the Memorandum of Review that is (are) being appealed, (ii) written submissions setting
out clear evidence of the Appellant’s asserted error; and (iii) submissions on how the error,
if proven, would have had a material impact on the recommendations set out in the
Memorandum of Review.

The burden of proof and onus is on the Appellant to prove that the Threshold Requirements
have been met.

The Committee shall have ninety (90) days from the date that the Appeal Panel is
constituted through the execution of these Terms of Reference by all relevant entities in
order to consider the Appellant’s Submissions and render its Threshold Decision on whether
the Threshold Requirements have been met.

If the Committee determines that, on the basis of the Appellant’s Submissions, the
Threshold Requirements have not been met, then the Appeal shall be dismissed, and the
decision of the Committee shall be final and binding. The Committee shall issue its written
Threshold Decision to the Secretariat, which shall provide notice and a copy of the
Threshold Decision to all Parties and post the Threshold Decision on the ART website. The
Secretariat shall communicate the Committee’s Threshold Decision to the Appellant and the
Respondent, with notice that the Appeal is dismissed and shall proceed no further.

If the Committee determines that the Threshold Requirements have been met, the
Committee shall issue its Threshold Decision to the Secretariat, which shall provide notice of
the Threshold Decision to all Parties and post the Threshold Decision on the ART website.
The Appeal shall then proceed in accordance with the process and timelines outlined in
Section 21(2) and Part Xl of these Terms of Reference.

The Committee’s determination set out in the Threshold Decision shall be final and binding
on the Parties.
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XI. Determination of Issues on Appeal and Decision

36.

37.

38.

39.

40.

41.

42.

43.

44,

The processes and procedures set out in this Part XI apply only in the event that the
Committee, in its Threshold Decision, determines that the Threshold Requirements have
been met. If the Committee in its Threshold Decision determines that the Threshold
Requirements have been met, then the Appeal shall proceed on its merits and within the
scope of the ART TREES mandate.

The Committee shall then, on the basis of the Appeal Record, determine whether:

1. There was a clear and proven error in the Memorandum of Review reflecting the
decision recommendations of the Independent Reviewer; and

2. The error, if remedied, would have had a material impact on the decision,
recommendations of the Independent Reviewer set out in the Memorandum of
Review.

In making its determinations on the questions outlined in Section 37, the Committee shall
consider each substantive issue raised in the Appellant’s Submissions. A determination that
the Memorandum of Review has not considered a substantive issue raised by the Appellant
or that the Appellant has proven any substantive issue shall be considered a clear and
proven error in the Memorandum of Review that would have had a material impact on the
decision if remedied.

In the event that the Committee finds that the questions outlined in Section 37 are both
answered in the affirmative, then the Appeal shall succeed, and any remedies shall be
limited to the mandate of ART TREES and implemented through the Secretariat on a
prospective, and not a retrospective, basis. The Committee shall issue its Decision to the
Secretariat, which shall provide notice of the Decision to all Parties and post the Decision on
the ART website. The Secretariat shall communicate the Committee’s Decision to the
Appellant and the Respondent, with notice of any prospective actions that will be taken by
the Secretariat in accordance with the Decision.

In the event that the Committee finds that either of the questions outlined in Section 37 are
answered in the negative, then the Appeal shall be fully and finally dismissed. The
Committee shall issue its written Decision to the Secretariat, which shall provide notice and
a copy of the Decision to all Parties and post the Decision on the ART website. The
Secretariat shall communicate the Committee’s Decision to the Appellant and the
Respondent, with notice that the Appeal is fully and finally dismissed.

The Committee shall limit its considerations on the Appeal to the Appeal Record for the
purposes of formulating its final decision and findings on the Appeal addressing the
guestions set out on Section 37 and issuing its Decision on the Appeal.

The burden of proof and onus is on the Appellant to prove that the Appeal should be granted
on its merits and that both questions set out in Section 37 are answered in the affirmative.

The Committee and the Parties agree to make every effort to conduct the Appeal in an
expeditious and cost-effective manner, in accordance with these Terms of Reference.

The Committee shall issue a written report setting out its Decision on or before the date that
is 90 days after the date of the Threshold Decision. In the event the Committee does not
achieve consensus, the Decision will be based on a majority vote of the Members, with any
dissenting views set out as part of the same written document.



45,

46.

47.

The Committee shall have the right to extend the review timeline, as required, with
notice of any such extensions provided to the Parties.

The Decision shall be communicated via email to the Parties and posted on the ART
website, where it will be publicly available.

The Decision is a final and binding disposition of the Appeal with no further right of appeal to
any other body.

XIlll. Language of the Appeal

48.

The language of the proceedings is English.

XIV. Place and Conduct of Appeal

49.

50.

51.

52.

There shall be no defined place of the Appeal as the Committee is encouraged to conduct
its processes electronically with the assistance of the Secretariat. The Committee shall meet
in person, electronically, or through combined in-person and electronic means in order to
deliberate and render its Threshold Decision, and if applicable, Decision. Members and
Non-Voting Members may participate in a meeting by means of teleconference or video
conference through which all members at the meeting can speak to, and hear, all other
participants at the meeting.

This Appeal shall be conducted in writing with all Parties proceeding by way of written
submissions, and the Committee issuing its Threshold Decision, and, if applicable, the
Decision, in writing. This shall not limit the ability of the Committee to confidentially discuss
or deliberate the issues before it in accordance with each Member’s enduring Confidentiality
Undertaking or the Secretariat’s ability to administer the Appeal.

The Secretariat in its supporting capacity shall be entitled to attend the Committee’s
meetings, with the consent of all voting members of the Committee.

Meetings of the Committee shall be in-camera and wholly confidential.

XV. Protection of Personal Data

53.

The Parties and their legal representatives shall put in place and shall ensure that all those
acting on their behalf put in place:

1. appropriate technical and organizational measures to ensure a reasonable level
of security appropriate to the Appeal, taking into account the scope and risk of
the processing, the state of the art, the impact on data subjects, the capabilities
and regulatory requirements of all those involved in the Appeal, the costs of
implementation, and the nature of the information being processed or transferred,
including whether it includes personal data or sensitive business, proprietary or
confidential information; and

2. mechanisms to ensure that they comply with data breach notification procedures.



XVI. Confidentiality

54. The Appeal including all deliberations of the Committee are and shall be strictly confidential,

55.

in accordance with Article 16.2 of TREES.

Members of the Committee shall not discuss the substance of the Appeal, their
deliberations, or any other matter relating to the Appeal other than when the Committee is
meeting to deliberate for the purposes of formulating and rendering the Threshold Decision,
and, if applicable, the Decision.

56. The Parties, the Committee and the Secretariat shall use Confidential Materials (as defined

below) solely for the purpose of this Appeal and for no other purpose. Confidential Materials
are all documents produced, filed or exchanged in the present Appeal, including:

1. all correspondence between or among the Parties, the Committee, the Secretariat

and/or any third parties in relation to the Appeal, before the Threshold Decision, if
the Appeal is rejected for ineligibility, or Decision, if the Appeal is accepted as
having met the Threshold Requirements, has been rendered and communicated
to the Parties;

all documents filed in the Appeal, including the Appeal Record, and all documents
produced (whether by a Party or a third party);

all minutes, records (including recordings and notes), and deliberations of the
Committee, its meetings and conferences; and

information contained in or derived from any such documents.

(“Confidential Materials™)

57. Documents and information shall not be considered Confidential Materials to the extent that

they are:

1. Properly available on ART’s website at https://www.artredd.org/complaints/ as of

September 4, 2023,

2. The Threshold Decision or the Decision, once rendered and communicated to the

Parties;-or

Part of the Appeal Record, once the Threshold Decision, if the Appeal is rejected for
ineligibility, or the Decision, if the Appeal is accepted as having met the Threshold
Requirements, has been rendered and communicated to the Parties; or

Correspondence between or among the Parties, the Committee, the Secretariat,
and/or any third parties in relation to the Appeal, once the Threshold Decision or
Decision, as above, has been rendered and communicated to the Parties.

58. The Parties, the Committee, and the Secretariat shall not disclose or publish any

Confidential Materials unless expressly provided for in these Terms of Reference or agreed
to in writing by the Parties.

59. All individuals participating in or supporting this proceeding shall be required, prior to being

entitled to participate in the proceedings or receive any documents in connection with the
proceedings, to give a written undertaking to keep Confidential Materials confidential and to
comply with these Terms of Reference, such undertakings to be in the form set out in


https://www.artredd.org/complaints/

60.

61.

62.

Schedule “A” attached to these Terms of Reference.

The Parties, the Committee and the Secretariat shall not disclose Confidential Materials, or
the information contained therein, to any third person, excluding any individual (including
experts, delegates and representatives) necessary for the ordinary conduct of the Appeal.
Any such necessary individual, prior to such disclosure, shall be required to give a written
confidentiality undertaking in accordance with Schedule A and these Terms of Reference.

For greater certainty, unless disclosure is required by law, judicial or arbitral order, or for the
purpose of enforcing a judgment, order, direction, decision or award, or as needed to protect
or to pursue a Party’s legal right, or to enable the Secretariat, a Member or Non-Voting
Member to respond to a challenge, the Parties, the Committee and the Secretariat
undertake to preserve the confidential nature of the Appeal, as set out above.

Any documents, communications or correspondence submitted in the course of these
proceedings may be destroyed unless a Party or a Member requests in writing within a
period fixed by the Secretariat the return of such documents, communications or
correspondence.

XVII. Signature of the Terms of Reference

| agree to be bound by these Terms of Reference:

/Y

Name

For and on behalf of Appellant

Name

For and on behalf of Respondent

Date:

Name

Member

Date:

Name

Member

Date:

Name

Member

Date:

| agree to be bound by these Terms of Reference, as applicable to the Secretariat:

Name




For and on behalf of Secretariat
Date:
| agree to be bound by these Terms of Reference, as applicable to the Secretariat:

Name
For and on behalf of Secretariat

Date:



“Schedule A”
CONFIDENTIALITY UNDERTAKING
TO: The Secretariat and [Parties/other Party]

FROM: Amerindian Peoples Association (and its counsel) and Architecture For REDD+
Transactions (and its counsel), the Members [as applicable].

1. IN CONSIDERATION of being provided with materials in connection with the appeal between
Amerindian Peoples Association and Architecture For REDD+ Transactions (the “Parties”), in
respect of which a presumption of confidentiality applies to all materials defined as Confidential
Materials in the Terms of Reference (“Confidential Materials”), | hereby agree to maintain the
confidentiality of such Confidential Materials. It shall not be copied or disclosed to any other
person who has not signed a Confidentiality Undertaking nor shall the material so obtained be
used by me for any purposes other than in connection with this proceeding.

2. | acknowledge that | am aware of the Terms of Reference that has been agreed to by the
Parties, a copy of which has been attached to this Undertaking as Schedule “A”, and | agree to
be bound by it.

3. I specifically Acknowledge that | am aware of the Terms of Reference’s confidentiality
provisions, which impose an obligation to treat all aspects of these proceedings as confidential,
subject to certain limited and specified exceptions, and | agree to be bound by these
requirements.

4. | will promptly return or otherwise destroy any Confidential Materials received by me to the
Party that provided me with such materials or the information recorded in those materials, at the
conclusion of my involvement in these proceedings.

5. I acknowledge and agree that either of the Parties to this appeal is entitled to relief to restrain
breaches of the Terms of Reference, including breaches of its provisions relating to
confidentiality, to enforce its terms and provisions in addition to any other remedy to which any
Party to this appeal may be entitled at law or in equity.

6. | agree to submit to the jurisdiction of the courts of Arkansas in relation to any dispute arising
in relation to this matter.

SIGNED, SEALED AND DELIVERED before a witness this _18 day of October,

2023.



Laura George

(Print Name)

Nicholas Peters

(Print Witness Name)

(Signature)

(Witness Signature)
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